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Docket Entries 
Parties 


B. Franxur Kaan, t/a B. Franklin Kahn Real Estate 
Investments 


v. 


Nationa, Savixes & Trust Company, a corporation, as 
Suecessor Trustee for the Alonzo Bliss Properties of 
Washington, D. C. 


Attorneys 


Hogan & Hartson, 810 Colorado Bldg. 
Whiteford, Hart, Carmody & Wilson, 815 15th St., N. W. 


Number 642-59 


Action for Damages—Breach of Contract $61,000.00 
1959 


Mar. 4—Complaint, appearance—filed 

Mar. 4-Summons, copies (1) and copies (1) of Complaint 
issued—ser. 3-5-59 

Mar. 20—Motion of pltff. for production of documents, ¢/s 
3-20-59 Exhibit ‘A’? P&A M.C. 3-20-59—filed 

Mar. 26—Opposition of deft. to motion of pltff. for produc- 
tion, ¢/m 3-26-59—filed 

Mar. 26—Motion of deft. for production of documents, 
P&A, ¢/m 3-26-59 M.C. 3-26-59—filed 

Apr. 3—Opposition of pltff. to motion to produce, ¢/m 
4-3-59—filed 

Apr. 22—Withdrawal of pltff’s motion for production of 
documents—filed 

Apr. 24—Answer of deft. to complaint, c/m 4-24-59; App. 
Whiteford, Hart, Carmody & Wilson—filed 

Apr. 244—Calendared (N) 

Apr. 24—Notice by pltff. to take depositions of Scott Noris, 
Harry M. Livingston & W. A. Johnson, ¢/m 4-23-59— 


filed 
Apr. 24Order for production of documents—(N) 
Holtzoff, J. 
May 1—Depositions of Herman G. Lauten and James 
ean Shea, 4-15-59 ($106.70) (Court’s Copy)— 
e 
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May 1—Deposition of pltff., Franklin Kahn by deft., 4-15-59 
($88.00) (Court’s Copy)—filed 

May 27—Depositions of ‘W. A. Johnson, Harry J. Living- 
ston, John W. Crow, and Scott D. Morris by pltf; 
$67.50—filed 

Jun. 26—Called—Youngdahl, J. 

Dec. 2—Notice of pltff to take deposition of M. A. Hutche- 
son, Richard A. Livingston and John R. Steuenson, 
e/m 12-1-59—filed 

Dec, 11—Amended notice by pltff to take deposition of 
M. A. Hutcheson, Richard E. Livingston & John R. 
Stevenson—filed 


1960 


Jan. 19—Stipulation of counsel as to taking deposition on 
February 25, 1960—filed 

Mar. 4—Deposition of M. A. Hutcheson, 2-24-60 ($23.25 
paid by pltff)—filed 

Mar. 7—Motion of pltff to place cause on ready calendar, 
P&A; ¢/m 3-17-60; MC. 3-7-60—filed 

Mar. 10—Opposition of deft to motion to certify to ready 
calendar ; ¢/m 3-9-60—filed 

Mar. 23—Deposition of John BR. Stevenson 2-25-60 ($32,25 
paid by pltff) Pub. &—filed 

Mar. 23—Deposition of Richard E. Livingston, 2-25-60 
($110.75 paid by pltff) pub. &—filed 

Mar. 28—Motion to certify to ready calendar argued and 
submitted (Rep. by Thomas O’Neal)—Tamm, J. 

Mar. 29—Memorandum of opinion granting motion of pltff 
to certify to ready calendar; (signed 3-28-60)—(N) 
Tamm, J. 

Mar. 31—Order granting pltff’s motion to certify to ready 
calendar:—Tamm, J. (N) 

Apr. 1—Motion of deft for leave to file jury demand & 
for consolidation with C.A. 982-59; P&A; c/s 4-1-60; 
M.C. 4-1-60 (fiat)—Tamm, J. 

Apr. 4—Opposition of pltff to motion for jury demand and 
for consolidation; ¢/m 4-1-60—filed 

May 3—Motion for leave to file jury demand and for con- 
solidation with 982-59 argued and submitted. (Rep. 
Walker).—Tamm, J. 

May 5—Memorandum of opinion granting motion of deft 
Nat’1 Savings & Trust Co. to consolidate with CA 
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982-59; granting motion of deft for jury trial in CA 
642-59—(N) Tamm, J. 

May 26—Order granting motion for jury trial, Micro. 
5.27-60—(N) Tamm, J. 

May 26—Order for consolidation with CA 982-59. Micro. 


5-27-60—(N) Tamm, J. 
Dec. 19—Pretrial statement of pltff—filed 
Dec. 19—Pretrial statement of deft—filed 


1961 


Jan. 3—Pretrial proceedings (dated Dec. 16, 1960) Pretrial 
Examiner 

Mar. 2—Order overruling objections to pretrial order; pre- 
trial order to stand unchanged and case to be placed on 
trial calendar as to 1/3/61 (signed 3/1/61) (AC/N) 
(N)—McLanughlin, J. 

May 3—Stipulation of counsel as to certain documents to be 
admitted as evidence—filed 

May 23—Jury and two alternate jurors sworn; respited 
until 10:00 am., tomorrow morning (Rep. Elaine 
Wells) McLaughlin, J. 

May 24—Trial resumed; same jury; same alternates ; 
respited to tomorrow at 10 am. (Rep. G. Russell 
‘Walker)—McLaughlin, J. 

May 25—Trial resumed; same jury; same alternates ; 
respited to May 26, 1961 at 10:00 am. (Rep. G 
Russell Walker)—McLanghlin, J. 

May 26—Trial resumed; same jury; same alternates ; 
respited to May 29, 1961 at 10:00 am. (Rep. G. 
Russell ‘Walker)—McLanughlin, J. 

May 29—Trial resumed; same jury; same alternates ; 
respited to May 31st (Rep. G. Russell Walker)— 
McLaughlin, J. 

May 31—Trial resumed; same jury and two alternate 
jurors ; respited until 10:00 a.m., 6-1-61 (Rep. G. RB. 
‘Walker)—McLanghlin, J. 

June 1—Trial resumed; same jury and two alternate 
jurors ; respited until 10:00 a.m. 6-2-61 (Rept’d by G. B. 
‘Walker)—McLanghlin, J. 

June 2—Trial resumed; same jury and two alternate 
jurors; res ited until 10:00 a.m., 6-5-61 (Rep. G. Rus- 
sell Walker)—McLaughlin, J. 


5 


June 5—Trial resumed; same jury and two alternate 
jurors; respited until 10:00 a.m., 6-6-61 (Rep. G. Rus- 
sell Walker)—McLanughlin, J. 

June 6—Trial resumed; same jury and two alternate 
jurors; respited until 10:00 a.m., 6-7-61 (Rep. Elaine 
Wells)—McLanughlin, J. 

June 7—Trial resumed; same jury and two alternate 
jurors ; two alternate jurors discharged ; jury retires to 
consider their verdict; jury is excused at 4:40 p.m. to 
return to Court at 10:00 a.m., 6-8-61 to resume their 
deliberation (Rep. G. Russell Walker)—McLaughlin, J. 

June 8—Jury returns into Court at 10:00 am., to resume 
their deliberation; verdict for pltff vs deft in the 
sum of $69,000.16 (Rep. by G. Russell Walker)— 
McLaughlin, J. 

June S—Verdict and judgment for pltff vs. deft in 
the sum of $69,000.16 & costs (by direction)—(N) 
McLaughlin, J. 

June 13—Motion of deft for new trial and motion of deft 
for judgment N.O.V.; c/m 6-12-61; memorandum in 
support; M.C. 6-13-61—filed 

June 20—Memorandum of pltff in opposition to defts’ 
motion for a new trial; ¢/m 6-20-61—filed 

June 27—Order denying motion of defendant for a new 
trial and for judgment N.O.V. (N)—McLaughlin, J. 

July 10—Notice of Appeal of deft on order of 6-8-61; 
deposit of $5.00 by Wilson; copies mailed to Hogan 
and Hartson. 

July 10—Cost bond on Appeal by deft in sum of $250.00 
with Hartford Accident and Indemnity Company ap- 
proved and—filed 

July 27—Exhibits 1 thru 6, 7, a, b, ¢, d, & e, 8, 9, 10 of pltff. 
—filed 

July 27—Instructions 1 thru 5 requested by pltff.—filed 

July 27—Exhibits 2, 3, 7, 8, 9, & 10 A, B, O, by deft, Na- 
tional Savings & Trust; filed 

July 27—Instructions 1 thru 9 requested by deft National 
Savings & Trust Co.—filed 

July 27—Exhibit +3 of James L. Dixon—filed 

August 1—Transcript of proceedings ; (Rep. Elaine Wells) ; 
Vol. I pp. 1-74; 5-23-61; (Rep. by Russell Walker) Vol. 
TI pp. 75-178, 5-24-61; Vol. III pp. 179-275, 5-25-61; Vol. 
TV pp. 276-417, 5-26-61; Vol. V pp. 418-611; 5-29-61; 
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Vol. VI pp. 612-768, 5-31-61; Vol. VII pp. 769-927, 
6-1-61; Vol. VIII pp. 928-1079, 6-2-61; Vol. IX pp. 1080- 
1238, 6-5-61; (Rep. E. Wells) Vol. X pp. 1239-1416, 
6-6-61 (Rep. G. Russell Walker) Vol. XI pp. 1417-1472, 
6-7 & 8-61; Courts Copies—filed 

August 3—Transcript of Proceedings (Rep. Elaine Wells) 
Vol I, pp. 1-74, 5-23-61; (Rep. Russell Walker) Vol. II 
pp. 75-178, 5-24-61; Vol. III pp. 179-275, 5-25-61; Vol. 
IV pp. 276-417, 5-26-61; Vol. V pp. 418-611, 5-29-61; 
VoL VI pp. 612-768, 5-31-61; Vol. VII pp. 769-927, 
6-1-61; Vol. VIII pp. 928-1079, 6-2-61; Vol. IX pp. 
1080-1238, 6-5-61; (rep. Elaine Wells) Vol. X pp. 1239- 
1416, 6-6-61; (Rep. Russell Walker) Vol. XI pp. 1417- 
1472, 6-7&8-61. (Atty’s Copies)—filed 

Aug. 18—Record on Appeal delivered to U. S. Court of 
Appeals, Deposit by John J. Wilson $3.05. 

Aug. 18—Receipt from U. S. Court of Appeals for original 
papers.—filed 
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IN THE UNITED STATES DISTRICT COURT FOR THE DISTRICT OF 
COLUMBIA 


Civil Action No. 642-’59 


B. Franxurw Kaun, T/A B. Franxury Kaun Rear Estate 
Investments, 2000 P Street, N. W., Washington 6, 
Dz. C., 


Plaintiff, 
v. 


Nationay Savincs & Trust Company, a Corporation, as 
Successor Trustee for the Alonzo Bliss Properties of 
Washington, D. C., 15th Street and New York Ave- 
nue, N. W., Washington, D. C., 

Defendant. 


Complaint 
[Filed March 4, 1959] 


(For breach of contract to pay real estate broker’s com- 
mission) 

1. This Court has jurisdiction under § 11-306, District 
of Columbia Code, 1951 Edition. The amount involved in 
this action exceeds the sum of $3,000, exclusive of interest 
and costs. 


2. Plaintiff is and at all times herein mentioned was 
a duly licensed real estate broker authorized to do business 
in the District of Columbia. 


3. Defendant is a corporation having trust powers in 
the District of Columbia and is the successor trustee of 
Arthur L. Bliss, Marcia Bliss Lay, and Alonzo O. Bliss, 
Jr., for the Alonzo Bliss Properties of Washington, D. C., 
an inter vivos trust, and as such was at all times herein 
mentioned and until on or about February 27, 1959, the 
legal owner of Lots 805 and 807 in Square 574 located in 
the District of Columbia between Constitution and Louisi- 
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ana Avenues and First and Second Streets, Northwest, 
with authority to sell and dispose of the said real estate. 


4. On or about May 20, 1958 defendant through its agent 
authorized plaintiff in writing to offer the said real estate 
for sale at a price of $1,800,000. At the time, defendant 
well knew and understood that plaintiff would be entitled 
to and should receive from defendant the usual and cus- 
tomary real estate broker’s commission of five per cent 
(5%) of the first $50,000 of the gross sales price plus 
three per cent (3%) of the excess of the gross sales price 
over the first $50,000 in the event that plaintiff should 
succeed in inducing a responsible buyer to purchase the 
said property. 


5. Plaintiff offered the said real estate for sale to vari- 
ous persons including the United Brotherhood of Carpen- 
ters and Joiners of America, an unincorporated labor or- 
ganization (hereinafter referred to as the “‘Union’’), and 
made diligent efforts to persuade the Union to purchase 
the said property and by his efforts succeeded in interest- 
ing the Union as @ prospective purchaser with the result 
that on or about November 14, 1958 defendant and the 
Union entered into a contract of sale whereby defendant 
agreed to sell and the Union agreed to buy the said prop- 
erty. In consequence of said contract, on or about Feb- 
ruary 27, 1959, defendant conveyed and transferred the 
aforesaid real estate to the Union and received from the 
Union therefor a gross sales price of approximately 
$2,000,000. 


6. Plaintiff was the procuring cause of said sale and de- 
fendant by reason of the facts set forth above availed 
itself of the benefits of the services of plaintiff and thereby 
became liable to pay plaintiff a real estate proker’s com- 
mission amounting to approximately $61,000, but defendant 
has declined and refused to pay the same although de- 
mand has been made therefor. 
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Wuererore, plaintiff demands judgment in the amount 
of $61,000 with interest from the date of said settlement 
and costs. 

Hocan & Hartson 


By O. R. McGume, Jr. 
Frank F. Roserson 
810 Colorado Building 
1341 G Street, N. W. 
Washington 5, D. C. 
Attorneys for Plauntiff 


Answer to Complaint 
[Filed April 24, 1959] 
First DEFENSE 


The complaint fails to state a cause of action upon 
which relief can be granted. 


Sreconp Derense 
1. The allegations of paragraph 1 are admitted. 


2. Defendant has no information or knowledge sufficient 
to form the belief as to the truth of the allegations of 
the second paragraph. 


. 8. The allegations of paragraph 3 are admitted. 


4. The allegations of paragraph 4 are denied except that 
defendant admits that on or about May 20, 1958 defend- 
ant’s agent signed and delivered to plaintiff a document 
in the following language: 


“<This will authorize you to sell lots 805 and 807 
in square 574, Washington, D. C. for One Million 
Eight Hundred Thousand Dollars ($1,800,000.00). 

“This is not an exclusive listing and you are not | 
authorized to place a sign upon the property.”’ a 


5. Answering the fifth paragraph of the complaint, de- 
fendant admits that it conveyed the property in question 
to the United Brotherhood of Carpenters and Joiners of 
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America for the sum of $1,991,154.00 on or about March 
2, 1959 pursuant to a contract of sale entered into on Octo- 
ber 31, 1958; but defendant denies all the other allegations 
of said paragraph. 


6. Defendant denies the allegations of paragraph 6 ex- 
cept that it admits that it has refused to pay plaintiff a 
commission of $61,000.00 for the reason that it is not ob- 
ligated to pay said sum or any part thereof to the plain- 
tiff. 


7. Defendant denies all allegations of said complaint 
which have not been expressly admitted; and denies that 
defendant is entitled to judgment in the amount of 
$61,000.00 or any part thereof. 


Turp DEFENSE 


Plaintiff was not the procuring cause in inducing the 
United Brotherhood of Carpenters and Joiners of America 
to purchase the property in question from the defendant 
at the price of $1,991,154.00; plaintiff did not procure 
the offer to purchase from the said United Brotherhood 
and did not submit to the defendant any offer or proposed 
contract, written or oral, to purchase said property; plain- 
tiff neither initiated the interest of the said Brotherhood 
in the subject property, nor advised defendant that he 
had submitted the property to the Brotherhood until after 
defendant had, through its own efforts, obtained an offer 
from the Brotherhood; and he therefore is not entitled to 
recover any sum from the defendant by reason of said 
sale. 


Wuenrerore, having fully answered said complaint, de- 
fendant prays that it may be dismissed with costs allowed 
in its behalf. 

Wuirerorp, Harr, CARMODY & Wison 
By Joux J. Wirsox 
Address: $15 - 15th Street, N. W. 


Washington 5, D. C. 
Attorneys for Defendant. 


11 


Pretrial Statement of Plaintiff Kahn 
[Filed December 19, 1960] 


Plaintiff on May 20, 1958, was authorized in writing by 
defendant’s agent to offer for sale Lots 805 and 807, in 
Square 574, Washington, D. C. Plaintiff contacted the 
representatives of the United Brotherhood of Carpenters 
& Joiners of America, worked up and sent said Union’s 
Site Selection Committee an illustrated brochure on the 
property, as well as additional information relative to ap- 
plicable zoning laws, followed up with repeated contacts 
and was the procuring cause of the purchase by the Union 
from the defendant bank of the property at the settlement 
on February 27, 1959 of the purchase, pursuant to sales 
contract of October 31, 1958, for a price of $1,991,154. 
The usual and customary real estate broker’s commission 
on this amount was $60,734.62. 

Plaintiff’s demand on the defendant seller for his com- 
mission was rejected. Plaintiff, therefore, demands judg- 
ment for said commission, plus 6% interest from the date 
of settlement. 


Stipulations Requested: 


1. That B. Franklin Kahn is, and at all pertinent times 
has been, a duly licensed real estate broker authorized to 
do business in the District of Columbia. 


2. That defendant’s agent signed the document dated 
May 20, 1958, authorizing plaintiff to sell Lots 805 and 
807 in Square 574, Washington, D. C. for $1,800,000. 


3. That no other real estate broker was given written 
authorization to offer the property for sale. 


4. That at that time the usual and customary real estate 
broker’s commission in the District of Columbia was 5% 
of the first $50,000 of the sales price and 3% of the remain- 
der of the sale price. 
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5. That the settlement date was February 27, 1958, and 
that the sale price was $1,991,154., pursuant to a sales con- 
tract dated October 31, 1958. 


6. Admissibility into evidence of documents initiated by 
the pretrial examiner. 


7. That a copy of the Kahn brochure, together with a 
covering letter of June 17, 1958 (as set out at p. 57 in the 
deposition of Richard E. Livingston), was sent by Mr. 
R. E. Livingston, General Secretary of the United Brother- 
hood of Carpenters & Joiners of America, to Mr. Henry W. 
Chandler, a fellow-member of the Union’s Site Selection 
Committee. 


8. That Mr. James M. Shea, defendant’s agent, on Sep- 
tember 25, 1958, suggested to the Union’s Site Selection 
Committee that it submit an offer to the defendant trustee 
of $33 per foot for the property, which offer was submitted 
on September 26, 1958, and duly accepted by defendant. 


9. That United Brotherhood of Carpenters & Joiners 
of America, a co-defendant with defendant herein, National 
Savings & Trust Company, in Civil Action No. 982-59, con- 
solidated for trial with this Civil Action No. 642-59, make 
available without necessity for subpoena at the time of 
trial: (a) its General Secretary, R. E. Livingston; (b) all 
the records concerning which he testified at his February 
25, 1960 deposition; and, (c) the original of a letter dated 
June 17, 1958, to Mr. Henry W. Chandler, a member of the 
Union’s Site Selection Committee. 


Hocan & Hartson 
By > 


: Attorneys for Plawmtiff 
800 Colorado Building 
Washington 5, D. C. 
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Civil Action 642-59 
Kaun, B. Franxgurm, 


vs. 
Narionwan Savines & Trust Co. 
982-59 
Drxon, James L., et al., 
vs. 
Nariona, Savines & Trusr Co., e¢ al. 
December 16, 1960 
Pretrial Proceeding 
[Filed January 31, 1961] 


These two consolidated cases are suits to recover brok- 
ers’ fees. 


Tue Parties AGREE TO THE FoLLOWING STATEMENT oF Facts: 


National Savings & Trust Co., on or about May 20, 1958, 
was successor trustee for the Alonzo Bliss Properties of 
Washington, D. C. As trustee, it owned lots 805 and 807 
in Sq. 574, Washington, D. C., and sold said property for 
$1,994,154 on March 2, 1959. 


Puamwtirrr Kaan 


P Kahn claims a real estate broker’s commission from 
D for procuring the sale of said property by D to the 
United Brotherhood of Carpenters and Joiners of America, 
for the price stated above; asserts that he had a written 
contract from Bliss Properties to offer the property for 
sale, dated May 20, 1958; that he contacted the representa- 
tives of the Carpenters’ Union, worked up and sent said 
Union Site, Selection Committee an illustrated brochure 
on the property, additional information relative to ap- 
plicable zoning laws, followed by with repeated telephone 
calls and was the procuring cause of the purchase in ques- 
tion pursuant to a sales contract of Oct. 31, 1958, for the 
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price stated above, and claims the usual and customary 
real estate broker’s commission of $60,734.62 plus 6% in- 
terest from date of settlement, since its demand on the 
seller for the commission was rejected. 


Piarstirrs Drxon, THURMAN, and ToLKINs: 


Ps Dixon, Thurman and Tolkins claim that about 18 
months prior to June 20, 1958, Dixon was authorized and 
employed to find a purchaser for the property in question 
by Clarence Brown, a regular employee of Bliss Prop- 
erties, managing the trust property; subsequent, Thurman 
agreed to act with Dixon as a cooperating broker in at- 
tempting to secure a purchaser; Tolkins acted as a broker 
in cooperation with Thurman; that D knew that Dixon 
was attempting to effect a sale, and was working through 
and with cooperating brokers; on June 20, 1958, Thurman 
in a telephone conversation with John R. Stevenson, First 
Gen’l Vice President of D Union, and in a letter to him 
of same date, proposed to D Union that it purchase the 
property, and on same date, sent Stevenson a plat of the 
property and information as to applicable zoning regs., 
and on the same day, through the office of P Dixon, D 
National was advised that Ps Dixon, Thurman and Tol- 
kins were negotiating with the Union for the sale of the 
property, and registered the prospective purchaser with 
the aforesaid Brown. Ps’ further contentions are set out 
in the statement which is attached hereto, marked ‘‘A”’. 


Derenpant National SavINcs & Trust Co.: 


D Nat’l Savings & Trust asserts that the United Brother- 
hood became aware of the property and were interested 
in its purchase for a headquarters site long before the 
activity of any broker; on May 20, 1958, an official of Bliss 
Properties delivered a written authorization to P Kahn 
at Kahn’s request, in the following language: 
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“Thies will authorize you to sell Lots 805 and 807 in 
Square 574, Washington, D. C., for one Million, Hight 
Hundred Thousand Dollars ($1,800,000.00). 
“This is not an exclusive listing and you are not au- 
thorized to place a sign upon the property.”’ 

As to the Ps Dixon, Thurman and Tolkins, D Bank de- 
nies all of the contentions advanced by them in this action, 
and as to these Ps and the P Kahn, asserts that none of 
the Ps was the procuring cause but that, instead, the sale 
was effected solely through the effort of officials of Bliss 
Properties and the Trust Company. Specifically, the prin- 
cipal defense to both actions is phrased as follows: Ps 
were not, nor was any one of them, the procuring cause 
in inducing the United Brotherhood of Carpenters and 
Joiners of America to purchase the property in question 
from this D at the price of $1,991,154.00; Ps did not pro- 
cure the offer to purchase from the said United Brother- 
hood and did not submit to this D any offer or proposed 
contract, written or oral, to purchase said property; Ps 
neither initiated the interest of the said Brotherhood in 
the subject property, nor advised this D that they had 
submitted the property to the Brotherhood until after this 
D had, through its own efforts, obtained an offer from the 
Brotherhood; and Ps therefore are not entitled to recover 
any sum from this D by reason of said sale; further as- 
serts that on June 20, 1958, a representative of the Dixon 
office wrote the following letter to an agent of Bliss Prop- 
erties: 


“‘We have been urgently requested by a co-operating 
broker that we immediately register with you, The 
United Brotherhood of Carpenters & Joiners of Amer- 
ica as a prospective purchaser for your 2nd & Con- 
stitution Avenue holdings.’’ 


One of the Dixon brokers claims to have telephoned an 
official of the United Brotherhood in Indianapolis on June 
19, 1958 regarding the property, and to have followed up 
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the phone call by a letter the following day; it appears 
that the phone call and letter constitute the sole activity 
of the Dixon brokers. This, in itself, makes the charges 
of ‘fraud and collusion”? (first and third counts) wholly 
baseless, and these counts should be stricken as not only 
scandalous and impertinent, but entirely unsupported by 
any evidence whatsoever. 

The sale price of $1,991,154 was fixed in negotiation 
between representatives of the United Brotherhood and 
an official of Bliss Properties, based upon the rate of 
$33 per square foot, and the contract of sale was prepared 
by officers of the Trust Company and submitted to rep- 
resentatives of the United Brotherhood pursuant to a 
written proposal of the Brotherhood, addressed to the 
Trust Company, and dated September 26, 1958. In no 
way did any of the brokers involved act as intermediaries. 

The Dixon brokers had no authorization or employment 
of any kind from either Bliss Properties or the Trust 
Company in relation to the sale of the premises. 


Derenpant Unirep BroTHERHOOD OF CaRPENTERS & JOINERS: 


D United Brotherhood is D in only the case of Dixon, 
et al., CA 982-59, and only as to a claim of fraud and col- 
lusion advanced by these Ps in Count One of the Complaint 
filed, and as to the charges of Ps, denies all of the conten- 
tions advanced by them herein and in the Complaint, and 
denies that in the facts and law involved, it has any obli- 
gation to the Ps and denies any fraud or collusion to de- 
fraud the Ps of any brokerage commission as alleged by 
them anywhere; and further assert that there could be 
no interference on the part of this D on the Ps’ rights to 
recover a commission from the seller of the property if 
the Ps are otherwise entitled to do so, because nothing this 
D is alleged to have done could have defeated the Ps’ 
rights, if any, against the seller. 
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Derenpant NationaL Bank 


At the time of trial, this deft. will contest any basis, 
method, or formula, of which pltffs. in either case may 
tender proof for the purpose of establishing the compon- 
ents that are claimed to make up the commission which 
is sued for. To the extent that the pltff. Dixon uses such 
methods of proof to establish damages under the first and 
third counts, deft. National Bank hereby gives notice of 
its intention to make similar objections. 

Deft. Brotherhood in so far as applicable adopts the 
statement made in the paragraph made immediately pre- 
ceeding this by deft. National Bank. 

It is agreed that B. Franklin Kahn, James L. Dixon, 
Roy S. Thurman, and A. M. Tolkins are common and at 
all pertinent times have been, duly licensed real estate 
brokers authorized to do business in the District of Co- 
lumbia. 

Deft. National Bank will not contest the agency of Mr. 
James McD. Shea in relation to pltff. Kahn. 

The parties agree that the settlement was effected pur- 
suant to a sales contract dated Oct. 31, 1958. 

“‘The pltff. Kahn asks deft. National Savings to stipu- 
late to the following: Documents initaled by examiner 
marked P-1 and P-2; that the defts. agent signed docu- 
ment marked P-1; that no real estate broker other than 
Kahn was given written authorization to offer the prop- 
erty in question for sale; that at the time of the authoriza- 
tion and sale the usual and customary real estate broker’s 
commission fee was 5% of the first $50,000 of the sales 
price and 3% of the raminder of the sale price in respect 
of sales involving commercial property; that a copy of 
the Kahn brochure P-2 together with a covering letter 
of June 17, as set out at page 57 a deposition of Rich- 
ard A. Livingston, was sent by said Livingston, Gen. 
Sec. of United Brotherhood of Carpenters and Joiners 
of America to Mr. Henry W. Chandler a fellow member 
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of Brother’s Site Selection Commission. D. National 
refuses to stipulate.”’ 


Pitffs. in 982-59 presented documents in pretrial marked 
X-1 and X-2 and requested that defts. in both cases pro- 
duce the original at the trial. Deft. National agrees that 
X-1. Deft. Brotherhood will on or before Feb. 1, 1961 
advise Ps whether or not they will produce orign. of 
X-2. 


In addition these pltffs. request deft. Brotherhood to 
produce at the trial a plat of the property in question at 
the trial. 


Counsel for the deft. Brotherhood will, on or before Feb. 
1, 1961 advise pltffs. in right whether or not said plat will 
be released at the trial. 


“The deft. bank objects to the inclusion by examiner 
of the requested stipulations made by pltff. Kahn. 


The foregoing sentence means that the deft. National 
objects to the examiner including in this order a state- 
ment of the refusal of the deft. National to enter into stipu- 
lations requested by the Pltff. Kahn. In addition, the 
deft. National states that it has good and valid reasons 
for refusing to enter into such stipulations. The deft. 
National hereby gives notice that in view of the insistence 
of the examiner to include such refusals in the pre-trial 
order, the deft. National will decline to sign the pretrial 
order, and upon presentation of the matter to the pretrial 
judge, the deft. National will contest the provisions of 
Sec. VI, sub paragraph 5 of the Court’s Pretrial Instruc- 
tions to Counsel dated Jan. 29, 1960.’’ 


Counsel for deft. bank has three documents in his posses- 
sion D-1, D-2 and D-3 which he may present at the trial. 


Deft. bank desires to make the following reservations: 
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It reserves all the rights given it by rule 15 and 16 of 
the Federal Rules of Civil Procedure to amend and modify 
its respective answers to complts. and this pretrial order 
at any time in respect to any matter whatsoever. 


Pretrial Examiner 
Attorneys: 


Frank F. Roserson, Hogan & Hartson for Plaintiff 
Kahn. 


Frorence, Friedlander & Melrod for Plaintiff. 
Whiteford, Hart, Carmody & Wil- 


owwnnnnennneccco==-aenncosee=——-9 


; son for Defendant. 


, J. P. Tumulty, M. J. Matan for De- 


fendant. 


e * 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, May 23, 1961 


* * e * e * s . s 
Opening Statement on Behalf of Defendant National 
Savings & Trust Company 


° * ° * * * * * * * 


The fact of the matter is, ladies and gentlemen, as 
we shall show you, and we hope that you will accept 
our showing as one in complete good faith, Mr. Shea had 
plain forgotten about giving this authorization to Mr. 
Kahn. 

Now, I dislike to say this in the presence of Mr. Shea, 
but we must be frank about all these things. 

Mr. Shea is not a young man and just forgot—of course, 
this matter of whether you are a young man is relative— 
I shall be 60 next month and I would resent very much 
if anybody called me an old man. 


Mr. Wilson: The important thing that will come out in 
this case, as a matter of law, is who was the procuring 
cause of this? 

The National Savings and Trust Company and Bliss 
Properties had a perfect right to sell this property, and 
they had the right to sell it free and clear of any commis- 
sions, unless somebody else was the procuring cause. 


° ° ° e * e * e . * 


Now, ladies and gentlemen, the National Savings and 
Trust Company officers and Mr. Shea, after hearing these 
representations of Mr. Kahn, and for what it is worth, 
having heard nothing at all from Messrs. Dixon, et al., they 
evaluated this situation; as experienced business men, they 
knew that the test here was who was the procuring cause. 

A procuring cause, and I won’t undertake to define it, 
because that is the function of the Court—it is who was 
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responsible for the purchase of—buying the property from 
the seller. 

That is going to be the ultimate question for you ladies 
and gentlemen to consider here. 

Now, I submit that according to the facts as we know 
them, according to the facts as they were considered on 
the 29th and 30th day of September, and according to the 
facts as we hope you will accept them here, this sale was 
made to the Brotherhood without inducement from cither 
Mr. Kahn or Dixon and his associates. 


. * * * * * * * * * 


Mr. Wilson: Now, ladies and gentlemen, we think when 
this case is all wrapped up and you have heard all the tes- 
timony and you have evaluated the veracity of the wit- 
nesses and you have evaluated the efforts that were put 
forth to consummate this sale, and you, sitting in judg- 
ment upon us, measure where was the influencing or the 
procuring cause, I have every confidence to believe that 
you will reach the conclusion that that sale—this prop- 
erty was known to the Brotherhood many months, if not 
years, before Mr. Kahn and Mr. Dixon and his associates 
ever came on the scene— 

That they were deluged with information about it, that 
they were so minutely acquainted with it that they even 
knew the precise square footage of the property ; 

And indeed the prices which were mentioned by the two 
brokers vanished into thin air when the owner himself 
appeared upon the scene— 

One million, five didn’t buy the property; one million, 
eight didn’t buy the property; the fact is two million 
dollars was required to buy the property. 

So I submit, ladies and gentlemen, that these brokers, 
neither of them, none of them, although when I say 
‘“neither,’? I mean the combined Messrs. Dixon, Tolkins 
and Thurman as one unit, procured this sale. 
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It was made in good faith by the owners, directly with 
the buyers, and we have no liability, I respectfully sub- 
mit, for commission in this case to anybody. 


Washington, D. C. 
Wednesday, May 24, 1961. 


B. Franklin Kahn 


° * * * ° * 
Direct Examination 
By Mr. Roberson: 


Q. Mr. Kahn, will you state your full name, please? A. 
Benjamin Franklin Kahn. 

Q. That is K-a-h-n? A. That is correct. 

Q. Where do you live? A. 5103 Moorland Lane, 
Bethesda, Maryland. 

Q. How long have you lived in the Washington metro- 
politan area? A. All of my life. 

Q. How old are you, sir? A. Iam thirty-six. 

Q. Mr. Kahn, what business are you in? A. I 
79 am in the real estate business. 

Q. How long have you been in that business? A. 
Fifteen years. 

Q. Did you have any special training to prepare you 
for that business? A. I did. 

Q. What was it, briefly? A.I graduated from the School 
of Business Administration, University of Pennsylvania. 
And I studied real estate and other business and gradu- 
ated. I, incidentally, have taken other courses at American 
University and George Washington University at night. 

Q. Are you a member of any organizations, real estate 
organizations? A. Yes, I am. I am a member of the 
National Association of Real Estate Boards, the Wash- 
ington Real Estate Board, the National Institute of Real 
Estate Brokers, the Urban Land Institute, and other minor 
ones. 
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Q. When did you first get your license to act as a real 
estate broker in the District of Columbia? A. Fifteen 
years ago. 

Q. Have you held one continuously since then? A. I 
think with a short exception when I was in the Air Force 
during the Korean conflict. But with that exception I 

have been continuously in the real estate business. 
80 Q. Tell us briefly the type real estate business 

you have practiced during those fifteen years. A. 
It has been almost entirely in the investment end of real 
estate: Office buildings, apartment houses, shopping cen- 
ters, and largely investment type real estate. 

Q. Are you an officer of any trust in the District of 
Columbia? A. Yes, I am president of the Trustees of the 
Washington Real Estate Investment Trust. 

Q. What is that? A. The Washington Real Estate In- 
vestment Trust is a company which was formed for smaller 
investors to pool money in the amount of $3 million on 
the initial underwriting and it is the duty of the trustees 
to invest that wisely and sagaciously. Several lawyers, 
bankers, architects and other professional men are my 
co-trustees. I am president of the Trustees. 

Q. Mr. Kahn, are you at present practicing real estate 
on your own or have you an office or partnership setup? 
What is your method of doing business? A. My method 
of doing business is that I have a real estate firm known 
as B. Franklin Kahn Real Estate Investments, and it is 
my firm. 

Q. How about in 1957 and 1958; what sort of 
81 setup did you have? A. It was the same at that 
time. 

Q. When you started in real estate work in the District 
of Columbia, did you start on your own hook or were 
you with some larger firm? A. No, when I first got out 
of the School of Business Administration I felt I needed 
further training and I went into Shannon & Luchs, which 
is one of the largest firms in Washington, for training. 
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Q. Mr. Kahn, coming to this case, when did you first 
become aware that the property at Second and Constitu- 
tion and Louisiana Avenues was available for sale? A. 
In 1952 or 1953, I was working both of those years with 
a chain of hotels and motels known as Holliday Inns of 
America. They wanted a large site for a motel in a 
perstige location in the District of Columbia and at that 
time I went over the land records and I noticed the Bliss 
tract at Louisiana Avenue and Constitution Avenue. 

Q. Who did you find to be the manager of the Bliss 
Properties? A. Mr. Shea. 

Q. Did you see him in connection with the search for 
a motel site back in the early fifties? A. I did. I visited 
him at his office. 

Q. What did you learn concerning this site at 

82 that time? A. I learned that it was for sale and I 

transmitted the information on to the hotel people 

but the price was just too high and they were not interested 
and we dropped it at that point. 

Q. Do you have a recollection of what the asking price 
was at that time? A. No, I do not. 

Q. When did you first learn that some national union 
was proposing to move their headquarters to Washington 
from some place in the Midwest? A. On or about Novem- 
ber 5, 1957. 

Q. What was the source of your information? A. An 
architect named Julian Berla. 

Q. Did you know the identity of the particular union? 
A. No. Mr. Berla told me that a national union was 
planning to move to Washington and that they wanted to 
find a prestige location in downtown Washington to build 
a headquarters building. 

Q. Did you learn through Mr. Berla the approximate 
size the union was looking for? 


* s * ° * ° id ° ° 
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83 Q. As a result of conversations with Mr. Berla, 

did you do anything? A. Yes. Mr. Berla requested 
that I try to find a site; that I make a study; and submit 
that study to him in writing. 

Q. As a result of your study, what site did you recom- 
mend for this unknown union? A. I recommended that 
they purchase the site at Constitution Avenue and Louisi- 
ana Avenue, which we will refer to as the Bliss Tract. 

Q. In that connection did you sce Mr. Shea again before 
you made this recommendation? A. On November 8 I 
visited Mr. Shea. 

Q. What was the purpose of that visit? A. I had not 
talked to Mr. Shea for several years and I wanted to find 
out what the price was and if it was still for sale and 
under what conditions. 

Q. What did you learn from him concerning that? A. 
Mr. Shea said that they would accept an offer of $1,800,000 
for the property. And I asked him if they would break it 
up. There was 60,000 feet and my people indicated—I 
shouldn’t say ‘‘my people’’—I understood that the Union 
only wanted ten or fifteen thousand feet. 

Mr. Shea informed me at that time that they would 
84 not; as a matter of fact, that they had had offers 
on part of it and had declined ever to sell any por- 

tion of it. They would only sell as an entirety. 

Q. How do you place this visit to Mr. Shea on Novem- 
ber 8, 1957? How are you certain that is the date? A. I 
have pocket memoranda which I carry with me at all 
times. I have them in my office and I carry them with 
me. I have done this for many years and I keep track 
of all appointments very carefully. 

Q. Is there an entry in there regarding this particular 
appointment? A. Yes, there is. 

Q. Did you make your recommendation to Mr. Berla, 
the architect, in oral or written form, or both? A. On 
what day? 

Q. In November 1957. A. It was oral. 
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Q. Did you later write him concerning the property for 
this client to buy, this person to buy? A. Not in Novem- 
ber. Excuse me. Mr. Berla. I thought you were speak- 
ing of Mr. Shea. 

Mr. Roberson: Yes. 

The Witness: I apologize. Yes, I did write to Mr. Berla 
on November 20. 


85 By Mr. Roberson: 


Q. Did you keep an office copy of that recommenda- 
tion? A. Yes, I did. 
Mr. Roberson: Would you mark this Plaintiff’s Exhibit 
1, for identification. 


(Handing document to Clerk.) 


The Court: Plaintiff Kahn. 

Mr. Roberson: Plaintiff Kahn. 

The Deputy Clerk: Plaintiff Kahn’s Exhibit 1, for identi- 
fication. 


(Thereupon, Letter addressed to Julian Berla, dated 
Nov. 20, 1957, was marked Plaintiff Kahn’s Exhibit 1, for 
identification. ) 


(The document was handed to the Court and defense 
counsel.) 


Mr. Wilson: Mr. Tumulty, are you interested in seeing 
this? (Handing) 


(There was a pause.) 


Mr. Wilson: If Your Honor please, while Mr. Tumuity 
is examining the letter may I inquire of Mr. Roberson if 
he contends that Mr. Berla was in any wise an agent either 
for my client or the Brotherhood? 

Mr. Roberson: No. I do not think he was an agent. 
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86 By Mr. Roberson: 


Q. Mr. Kahn, I show you a letter dated November 20, 
1957, marked Plaintiff Kahn’s Exhibit 1, for identifica- 
tion, and ask you what that is. A. This letter is a letter 
I wrote to Mr. Julian Berla of the architectural firm of 
Berla and Abel, on November 20, 1957. 

Q. That is your office copy? A. Yes, this is my carbon 
copy. 

Mr. Roberson: I offer that into evidence, Your Honor. 


The Court: Plaintiff Kahn’s Exhibit 1 received in evi- 
dence. 


* -_ * 2 * « * * ° * 


Mr. Roberson: Read that to the jury. Not too fast, Mr. 
Kahn. 


es * * * * * * * 
The Witness: (Reading :) 


“‘Mr. Julian Berla, A.I.A. 
‘‘Berla and Abel 

“2000 P Street, Northwest, 
“‘Washington 6, D. C. 


‘sDear Mr. Berla: 


“At your request I have investigated several dif- 
ferent prospective sites for a new major office build- 
ing. It might interest you to know that most of the 
comparable buildings being built fall into the follow- 
ing pattern: The site has approximately 100 to 150 
foot frontage on its major street. It is crowded 
among other buildings, contains 10,000 to 20,000 
square feet, costs $50 to $100 per square foot, and 
is located for the convenience of the local business- 
men. 

“After considering all of these factors it is my 
conclusion that the site at Constitution Avenue and 
Louisiana Avenue, Northwest, is one of the best avail- 
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able for the following reasons: One. Prestige. A 
look at the map of the area will demonstrate that this 
is the closest site in Northwest Washington to the 
United States Capitol Building. The beautiful 
long 407 foot frontage on Louisiana Avenue 
directly faces Congress. Figuratively speak- 
ing you could almost touch—reach out of an upper 
floor window and touch the Capitol dome. 

“Second, convenience. The Federal Office Building 
Triangle, the Federal Courts, the railroad station, et 
cetera, are quite close. For any organization work- 
ing primarily on a national level rather than a local 
this location would be excellent. For any organization 
that wishes to influence legislation it would be per- 
fect. 

“Third, adaptability. The blocks of beautiful grass 
and shrubbery across from Constitution and Louisiana 
Avenues give a feeling of spaciousness. Even the rear 
fronts on Second Street and a wide alley. It is com- 
pletely open. Because the average new building is 
forced to pay $50 to $100 a square foot, each foot must 
be built to maximum height. 

‘Automobile parking, building set-backs, planting 
areas and side and rear open areas are therefore mini- 
mized. 

‘Fourth, divisibility. Comparing the previously 
mentioned average site to the subject site on Louisi- 

ana Avenue, the subject site has a 400 foot front 
on its major street facing the Capitol, triple 
the average. A 1,088 foot total open unob- 
structed perimeter, triple the average. And 60,338 
square feet of total area, quadruple the average. Even 
after dividing the lot each half would be tremendous 
in every respect. Open and uncluttered and costs less. 

“Over and above these economic and physical ad- 
vantages the purchaser would have another really 
unique advantage. It could not only control who be- 
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came its neighbor but also control the architecture of 
the structure and its location on the lot. 

“Fifth. Conclusion and warning. In my opinion 
the subject site is excellent for a large national or- 
ganization requiring prestige and contact with Con- 
gress. However, it should be pointed out that the 
new Lewis Zoning Plan for Washington will probably 
be adopted in 45 to 65 days. This plan might sharply 
decrease the total allowable building area, if you are 
going to cover the entire thirty or sixty thousand 
square foot lot. However, with adequate planning 
and automobile parking areas, the effect might not be 

too severe. But, nevertheless, since the present 

zoning law is more advantageous and since it 

will take 60 days to negotiate a sale, draw blue- 
prints, and get permits, I recommend immediate action 
if your prospective user desires this site. 

“Tf after reading this letter either you or your client 
want more information feel free to call me. 


‘¢Yours very truly, 
“‘B. Franklin Kahn.’’ 


Q. Mr. Kahn when you sent that letter did you yet know 
the identity of Mr. Berla’s client? A. No, I did not. 

Q. Did you know who he was contacting in Washington 
to get his information? A. No, I didn’t. 

Mr. Wilson: Excuse me. I didn’t quarrel with Mr. Kahn 
referring to the client of Mr. Berla. You just made an 
agreement with me that Mr. Berla was not acting for 
the agent, either for my client or the Brotherhood. 

Mr. Roberson: I will so stipulate. Mr. Berla was not 
an agent. 


By Mr. Roberson: 


Q. Do you know the—from whom Mr. Berla was 
91 getting his information? A. No, I did not. 
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Q. Did you eventually learn? A. Yes, I did. 
Q. When did you learn? A. In March of 1958. 


* * * * * ° * * * ° 


Q. What were the circumstances under which you 

learned the identity of the person from whom Mr. Berla 

was getting his ‘nformation? A. After several meetings 

with Mr. Berla, Mr. Berla told me that he was leaving the 

country on a very long vacation. I think three months. 
He was going out of the country. 

92 He said, «Although I have been working with you 
very closely—”’ 

Mr. Wilson: Now, wait. 

Mr. Roberson: Just answer my question. 

The Witness: He told me at that time that he was leav- 
ing. Therefore, I had better do the contacting. He men- 
tioned that the name of the Union was the Carpenters 
Union. 

{1 had known it was a union and the president was 


Maurice Hutcheson, and the local representative whom he 
had been contacting and talking to here jn the Washington 
area was Bill Johnson. He gave me Bill Johnson’s phone 
number. 


By Mr. Roberson: 


Q. Did you then get in touch with Mr. Johnson? A. 
Yes. 

Q. Did you see him personally or by some other means? 
A. I called him on the telephone. 

Q. When was that that you first called him, approxi- 
mately? A. In March of 1958. He was very hard to reach. 
I left messages and he returned them. I don’t know the 
exact dates of what days I actually talked to him but I 
talked to him several times. 

Q. Did your conversations indicate, from Johnson, he 

was the man for you to deal with? A. No. We dis- 
93 cussed the details but eventually he said he was not 
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the man to deal with. He said there was a three-man 
committee that had been formed by the National Head- 
quarters and the man whom I should contact was Richard 
Livingston, who is General Secretary of the Union; his 
headquarters was in Indianapolis, Indiana, where the Union 
Headquarters were, and he gave me the phone number of 
Mr. Livingston. 

Q. When did he give you Mr. Livingston’s name and 
status and telephone number? A. That was approxi- 
mately March 21. It was late March, 1958. 

Q. Did he give you that information at the very time 
Mr. Berla was going out of town or did you have sev- 
eral— A. (Interposing) Excuse me. That was approxi- 
mately March 26. I apologize. 

Q. What did you do with respect to following up the 
information you had gotten that Mr. Livingston was the 
man for you to really do business with if you were to sell 
this property? A. On May 12 I placed a call to the Na- 
tional Headquarters in Indianapolis, Indiana, person-to- 
person, to Mr. Richard Livingston. 

I misunderstood one vf your questions. 

Q. That is all right. A. Before that I contacted 

94 Mr.—the local representative of the Union begin- 

ning in March, and he didn’t tell me about Mr. 

Livingston until May, I may have misunderstood your ques- 
tion. 

Q. How long was it after you learned the identity of 
Mr. Livingston? A. Several days. 

Q. That you placed the call? A. Shortly. 

Q. And you placed the call to Indianapolis? A. Cor- 
rect. 

Q. Did you get Mr. Livingston? A. No. They told me 
he was at the Concord Hotel in Kiamesha in upstate New 
York. 

Q. How do you spell Kiamesha? A. (Spelling) 
K-i-a-m-e-s-h-a, I think. 
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Q. Did you transfer your call there? A. Yes. I made 
a person-to-person call to him there. ' 
Q. Did you get Mr. Livingston? A. Yes. 


(At the Bench:) 


Mr. Wilson: I very frankly think the state of the 
95 law in the District of Columbia, such as it is, would 
permit the conversations between this broker and the 
purchaser—ultimate purchaser. However, for the record, 
I want to make a blanket objection. 
The Court: When you say ‘‘purchaser’’ are you speak- 
ing of Mr. Livingston? 
Mr. Wilson: Yes. The major officers of the Union. I 
think a present reading of the law would influence Your 
Honor to let it in but I want to save the point. 


* ° * * * e * ° * ° 


96 Q. Mr. Kahn, would you relate to the jury both 


sides of the conversation that you had by long dis- 
tance with Mr. Livingston, the General Secretary of the 
Union on May 12, 1958? A. I started out by telling Mr. 
Livingston that I was calling him at the suggestion of his 
local representative here in Washington and that I had a 
certain property that I would like to recommend to the 
Union for their National Headquarters in Washington, 
D. C. 
He asked me what it was. I told him it was a very large 
tract, approximately 60,000 square feet, at Louisiana 
7 Avenue and Constitution Avenue, and I referred to 
it as the Bliss Tract, and I had the letter which I 
have just read in front of me. I had my file copy and went 
over all the advantages of this tract. 

I started out by telling him of the prestige of the loca- 
tion, being close to all these beautiful big buildings. I 
knew he wanted a smaller tract so I went into all the ad- 
vantages of divisibility, how they could make money by 
selling off part of it at a higher cost. 
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Q. Did he indicate to you on the phone that he wanted a 
smaller tract rather than this one? A. Yes, he indicated 
that he wanted fifteen to thirty thousand square feet. I 
pointed out some of the things that were in the letter and 
I pointed out to him that they could control the architecture 
and size and the spot of their neighbor, and it was a good 
open site on all four sides; it was divisible and very con- 
venient to the Federal office buildings. I went into just 
about everything I had in that letter. 

Q. Was there any diseussion of zoning? A. Yes. My 
final paragraph in that letter bears on zoning and I went 
into greater detail because from November, when I wrote 
that letter, to May 12, a great deal had happened. The 
City of Washington had enacted, on May 12, as a matter of 

fact, a brand new zoning law, which we call the Lewis 
98 Act because Mr. Lewis is the one who wrote it. I 

described the effects of this new Act because I had 
been studying it with Mr. Berla and I told him some of 
the effects on it. 

Q. What is the zoning law, Mr. Kahn? <A. The zoning 
law of the District of Columbia says what you can build 
on any piece of ground. Some places you can build office 
buildings. Some places you can build stores, apartment 
houses; and some places they say you may only build a 
single family home. You may not build an apartment house 
or store. They also tell you how big a building you can 
build; how much of the ground you can cover. That is the 
purpose of the zoning laws. 

Q. Was Mr. Livingston aware of what either the old or 
new zoning law was pertaining to this Louisiana Avenue 
property you were trying to sell? A. He was not familiar 
with the new zoning law. He was very interested in it 
because he was—when I told him about the use and the 
limitations—he said, ‘‘One thing we have got to have is a 
printing plant in our new building. We have over 800,000 
members. We get out a tremendous amount of printed 
material to all the members and it would be very convenient 
to have a printing plant. Is this new zoning law going to 


34 


allow us to put this printing plant in the new office 
building?’’ 
I said I would check back and find out for him and 
99 I said also if he would like me to I would mail him 
a copy of the new zoning law. 

Q. Was there any discussion at what price this property 
would be available? A. I informed him of the price. 
told him there was @ great deal of snformation besides the 
price. I told him the price was $1,800,000. He said, ‘‘Why 
don’t you put together all this information for me and make 
up a brochure. You seem to have it well organized. Put 
it down in writing, thoug! iad 

And he said, ‘‘Get some pictures, make a study of this and 
send me this brochure.” 

He said, ‘‘I am leaving the Concord Hotel in a couple of 
days. I am going back to National Headquarters in In- 
dianapolis. Why don’t you make this up, and incidentally, 
since there is a three-man committee that is going to be 
considering this question for the Union, it would be very 
helpful—we have got a difficult job—you will make it a lot 
easier if you will make us three brochures; make it in 
triplicate and send it on.”’ 

Q. Following this request for a written brochure, what 
did you next do? A. For the next several days I did a good 
pit of studying and organizing. 

Q. When did you next see Mr. Shea? A. On the 
100 15thof MayI made an appointment to go and see Mr. 
Shea in his office. 

Q. What was the purpose of that call, Mr. Kahn, to Mr. 
Shea? A. It was two-fold. First, I wanted to get a written 
listing on the property. The law of the District of Colum- 
bia is very clear that a real estate broker 


102 By Mr. Roberson: 


Q. Let’s deviate for a moment, Mr. Kahn. You say 
you are a licensed real estate broker? A. I am. 

Q. Is that—does that license have to be renewed an- 
nually? A. Yes, it does. 


35 


Q. What is the effect if a broker offers for sale property 
without having a written listing from the seller of the 
property, on his license? A. The license is subject to sus- 
pension or revocation. 

Q. You went to Mr. Shea on May 15, 1958, by appoint- 
ment? 


Q. Mr. Kahn, do you have—did you use at the time 
you went to see Mr. Shea, a regular form in your 
office for the written listing you asked for? A. I did. 

Q. I show you Plaintiff Kahn’s Exhibit 2 for identifica 
tion, and ask you what that is. A. That is a listing form to 
list property for sale. 

* * s * * * * * * es 
The Witness: This is a listing form whereby I list 
property for sale. 

Mr. Roberson: I offer that in evidence as Plaintiff Kahn’s 
Exhibit 2, sir. 

s oe * s a * * * * ° 

Q. Did you show Mr. Shea this form? A. One like this, 
filled out. 

Q. You mean you had filled in some parts of it? A. Yes. 
There are blanks in here. This is a printed form. There 


Q. Had you filled in the part about the price of the 
property? 
Mr. Wilson: Let me state this, if the Court please. Am 
I to assume that the form he showed to Mr. Shea he no 
longer has? 
105 Mr. Roberson: That’s right. The identical one, 
but this is the form with some of the blanks filled in. 
The Court: Plaintiff Kahn’s Exhibit 2, received in 
evidence. 


* es * . * * * * a * 

Q. Did Mr. Shea at that meeting of May 15, 1958, sign 
this exclusive listing form that you—of the type you have 
there? A. No, he did not. 
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Q. What features did 
Kahn? <A. He read it ove 


No othe 

exclusiveness of it. He rea 

he saw that it said that I have the right to place a for sale 
sign on. the property and he objected to that. 

‘After he had read through this he said, ‘‘I won’t sign any 
such. As a matter of fact I have never signed any listing 
on any of our properties.”’ 

Q. Did the name of your client or your prospect come 
up? Strike “<client.”” 

Did the name of your prospect come up in that 

106 conversation? A. Yes, I told him that the Carpen- 
ters Union were looking for a site with a lot of 
prestige in the nation’s capital and I told him I had talked 
to them and that they wanted a study made, as & matter of 
fact a complete brochure with pictures and a study of the 
zoning law, a study of all of the other things which I have 


spoken of and it would take a tremendous amount of work 
and a lot of expense and time. 


d to devote this time and 
I had to have a written 
the amount of time and 
, and, secondly, to comply with the 
ot to offer anything without written 
listing. 

Q. Did Mr. Shea ultimately tell you what type written 
authorization he would give you? A. Well, he didn’t want 
to sign this. He breezed through it again and he said, 
“The only thing I will sign is the fact that you have the 
right to sell the property for $1,800,000 and I want you to 
state that it is not exclusive and I want you to state that 
you don’t have the right to put up any signs. Make that 
very clear.”’ 

Q. Now, Mr. Kahn, in this form Mr. Shea refused to sign 
it provides your commission, your compensation shall be 
the usual and customary brokerage commission. 
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107 Did Mr. Shea indicate any disagreement with that 
provision? A. Not at all. 

Q. So, did you do anything else in connection with trying 
to sell this property on May 15, 1958? A. Yes, I did. 

Q. What did you do? A. When I left Mr. Shea’s office 
I went directly downtown and met a commercial photog- 
rapher whom I had engaged and he and I spent the rest of 
the afternoon, right up until nightfall taking pictures of 
all of the buildings in that area. There are a lot of big 
prestige buildings and I wanted to point this out to people 
who were not in Washington. So we shot almost 20 pic- 
tures. We kept on going until it got dark and couldn’t 
shoot any more. I stood right beside him and showed him 
where to take all the pictures to get the best angles and he 
and I consulted on this. 

Q. In succeeding days did you do any further work in 
connection with the sale of this property and if so indicate 
the nature of it. A. For the next two or three days I 
worked very hard getting up the study Mr. Livingston had 
requested. I studied various aspects of the property from 
the Union Headquarters, how they could fit on the Bliss 

Tract and why the Bliss Tract was the right spot for 
108 them, including talking to anyone I thought could 
help me, particularly Mr. Berla or his associates. 

Q. Did you return to Mr. Shea with a type of authoriza- 
tion he said he would sign? A. Yes, I did. 

Q. When did you do that? A. On the 20th of May, 1958. 


Q. Mr. Kahn, I show you document marked Plaintiff’s 
Exhibit 3, for identification and ask you what that is. A. 
This is a legal authorization to sell Lots 80—— 


* * * * * * * * * * 


The Witness: This is a listing, an open listing, to sell Lots 
805 in Square 574 for $1,800,000. 
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By Mr. Roberson: 


109 Q. Did Mister—does it bear a signature? A. It is 
signed Bliss Properties by Gerald McD. Shea, Secre- 
tary-Treasurer. 

Q. Are you sure that first name is Gerald? A. James. 
Excuse me. It is hard to read. I apologize. 

Q. Did Mr. Shea sign it on May 20, the date it bears? 
A. He did. 

Q. Did you give him a copy of it? A. Yes, I did. 

Q. Did he sign it readily or did it take some additional 
persuasion? A. It took a lot of extra persuasion because 
he didn’t—it wasn’t his custom generally to give written 
listings. I had to persuade him of all the work I had to do. 
I persuaded him by telling him I was in the midst of making 
a pretty good size study and it was going to be expensive 
because I had been out with the photographer taking a lot 
of pictures and this was going to be expensive and I wanted 
to bind it nicely and have a good cover picture. I wanted 
to do a good job. These people were out in Indian- 
apolis—— 

Mr. Wilson: I object to what he wanted todo. Conserva- 
tions I have no objection to. 

The Court: I think this is a mental operation. 


By Mr. Roberson: 


Q. What did you tell Mr. Sheat A. I told Mr. 
110 Shea I had a lot of work to do and I wanted to be 
protected for the time and expense I put in and I 
further told Mr. Shea that the law required a written list- 
ing and for both of those reasons I asked Mr. Shea to sign 
this. 
Q. Had Mr. Shea been in the real estate business to your 
knowledge for a number of years? A. Many, many years. 
Mr. Roberson: I offer in evidence Plaintiff’s Exhibit 
No. 3. 
The Court: Plaintiff’s Exhibit 3 received in evidence. 
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By Mr. Roberson: 


Q. Mr. Kahn, you told us that in connection with getting 
the authorization that you had informed Mr. Shea you had 
the Carpenters Union interested in this property. Did you 
follow that up by anything in writing to him that they were 

the people you were working on? A. No, I did not. 
lil Q. Why didn’t you do that? A. Because I had told 

him verbally on two occasions and I felt that when 
you are dealing with honorable people with good memories 
you don’t need to put anything in writing. Word of mouth 
should be sufficient. 

Q. At that time did you have any inkling that Mr. Shea 
didn’t have a good memory? A. I had none whatsoever. 

Q. How many copies of this brochure did you work up? 
A. I made four complete copies and one incomplete copy 
which stayed in my file. 

Q. Was the brochure designed to appeal to anybody? 
I mean, just any prospect, or was it tailor-made? A. The 
entire brochure was tailor-made entirely for the Carpenters 
Union because of the four complete copies I made only three 
left my office and all three of those went out to the Carpen- 
ters. In other words, I spent all this time and effort only 
for the Carpenters. 

Q. Were the arguments that you put in your brochure 
directed to persuade a particular person or any person in 
general that this would be a good thing for them to buy? 
A. It was directed particularly and emphatically to the 
Carpenters Union. 

Q. When did you complete your brochure? A. Approxi- 

mately May 23, 1958. 
112 Mr. Roberson: Plaintiff Kahn’s Exhibit 4, for iden- 
tification. 

The Deputy Clerk: Plaintiff Kahn’s Exhibit 4, for 
identification. 


s * ° s * ° . . * o 
By Mr. Roberson: 


Q. Mr. Kahn, I show you a booklet marked Plaintiff 
Kahn’s Exhibit 4, for identification, and ask you what it 
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it. A. It is one of the copies of the brochure prepared for 
the Carpenters Union. 

Q. Is it the one you ultimately did send to them? A. No. 
The three copies which { sent to them I do not have posses- 
sion of. This is the one complete copy which I kept in my 
own Office. 

Q. This is identical? A. This is identical. 

Q. Would you go through that brochure and indicate 
briefly to the jury what it contains? We will show it to them 
in a few minutes. Then, indicate why you put that particu- 
lar thing in the brochure. 

For instance, what is on the very first page there? A. The 

very first page is an explanation of the purpose 
113 of it. It explains because the Carpenters Union have 

a very difficult job trying to select a site from In- 
dianapolis and elsewhere I felt it might be easier if much 
of the information they had to consider were put down, in 
written form, for their own ease. 

Q. You understood they had a three-man committee? A. 
That’s correct. 

Q. How many copies of the brochure did you send? AT 
sent three. 

Q. What is on the second and third pages of your 
brochure? A. The second and third pages is an aerial 
photograph of the United States Capitol and the surround- 
ing area, with a notation, ‘‘It is a capital idea to be next to 
the Capitol of the U.S.A.”’ 

Q. Did you identify on that aerial photograph in any 
way the particular property you were trying to get the 
Carpenters to buy? A. Yes, I did. I marked it in red so 
that it would be easily identified to anyone who looked at the 
aerial photograph. 

Mr. Roberson: I offer this in evidence as Plaintiff’s Ex- 
hibit 4. 

Mr. Wilson: No objection. 

The Court: Plaintiff’s Exhibit 4, received in evidence. 


114 Q. What is the next thing contained in your 
brochure and why did you put that in, Mr. Kahn? 
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A. I have an approximate map of the tract so that anyone 
out of town could see the area which was 60,338 square 
feet, and the approximate dimensions of the lot, the fact 
that it is open, it is surrounded by streets on three sides, 
and by an alley in the rear so that no one could build 
up against this particular piece of ground. Also, I showed 
on the map to the east of it was Union Station Plaza. I 
colored it in green. The Mall on the south. Then, cater- 
cornered across the way is the United States Capitol. 
Q. Where did you get the dimensions that you put on 
that plat or drawing? A. I have plat books in my own 
office and I took the information from my plat books. 
115 Q. What is on the next page, Mr. Kahn? A. On 
the next page is headed ‘‘Fronts on the Mall’? and 
I wanted to point out—— 


Q. Now, the one Mr. Wilson objected to, will you 
read that in its entirety? A. (Reading:) 


‘‘Along the north side of the Mall are the archi- 
tectural masterpieces of Washington. The National 
Mellon Art Gallery, the new District Court, the Fed- 
eral Archives, Department of Justice and the Federal 
Power Commission. On the east end of the Mall is 
the United States Capitol. On the west is the Lincoln 
Memorial and in the center is the Washington Monu- 
ment. No other site in Washington boasts this mag- 
nificent view or prestige.’’ 


Q. What are the next 12 pages of your brochure? What 
do they contain? A. A picture of the Mall looking west 
of the Washington Monument, a picture of the Mellon Art 
Gallery, and then a picture of the Esso Standard Building 
which is right next to the subject site. 

Q. Is that the building between this Court House we 
are in and the lot we are talking about? A. That is cor- 

rect. 
117 Q. What is the next picture? A. Then, there is 
a description of the Union Station Plaza. 
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Q. Is it short? A. Yes. Four lines. 
Q. Read it. A. (Reading :) 


“Outside of Paris there are very few plazas which 
compare with the magnificent statuary and landscap- 
ing of Union Station Plaza. Adjoining the site facing 
the plaza are the Acacia and Teamsters handsome 
buildings.”’ 


Next, I have pictures of the United States Capitol with 
the fountain in front of it, the Acacia Building, and the 
Teamsters Building, and right in between is the H.O.L.C. 
Building. I have a picture of that. Then, going down 
Union Station Plaza further is the United States Post 
Office and Union Station itself. 

Q. Then, you have some text material. What is that? 
A. (Reading:) 


«Across the Avenue from the source of our laws. 
From what better spot in the United States can one 
meet, have lunch and cocktails with and influence the 
men who legislate America’s future. It might be said 

that the United States Capitol will be in the 
118 shadow of the Brotherhood of Carpenters.”’ 


And I have a picture of the Capitol. 

Q. What is on the next page? A. A list of the major 
government buildings in the area which are important 
magnets and across from that a man showing where they 
all are. 

Q. And on the following page? A. Following is a pic- 
ture of the Mail Carriers Building, which is right up 
against the subject tract. It is on the same block. Then, 
on the lower side is @ picture we shot of the Supreme 
Court Building. 

Q. These are all photographs, except the aerial photo- 
graph, which you took that afternoon? A. No. It is not. 
We took others and only culled the best ones. 

Q. These are the photographs you took the afternoon 
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you saw Mr. Shea? A. That is correct. The afternoon of 
seeing him. 
Q. What is the next page? A. ‘‘Who are attracted to 
these important magnets.”’ 
Q. Is that lengthy? A. No, only a few words. 
Q. Read it. A. (Reading:) 


119 ‘¢ Administrative offices of most major indus- 

trial and business concerns, trade associations, 

labor unions, law firms, public relation firms, and loy- 

byists, and all those who are required to transact busi- 

ness with or desire to influence the policies of our Fed- 
erai Government.’’ 


Q. What is on the next page? A. ‘‘Freedom from noise 
and congestion.’’ 

Q. Summarize that for us. A. I tried to point out briefly 
that the number of office buildings that were being built 
had to do with local people and since the Carpenters Union 
is a national organization on a national level, they would 
be better off to get away from the noise and congestion 
of the downtown area and downtown central business area 
and avoid paying the high land prices—higher land prices 
up there and get away from the rush hour traffic and 
be convenient to the train station, airport, and new Con- 
gressional Hotel. 

Q. Is there any mention in there about printing presses 
or does that come later? A. Later. 

Q. What is on the next page? A. ‘‘Open Site.’ Four 

lines. 
120 Q. All right. A. (Reading :) 


“‘By having open space on all four sides no one can 
ever build up to your lot line. Thus you are assured 
your view, light, and air will be undisturbed.”’ 


Q. Next page? A. ‘‘Effects of our zoning law.” 

Q. Did you consider this an important part of your 
brochure? A. I considered this one of the most impor- 
tant and spent tremendous amount of time studying it. 

Q. Explain what you are seeking to develop on that page 
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of your brochure. A. On this page I pointed out that un- 
der the new zoning law which had just been enacted they 
would be. able to build a building with 392,197 square feet 
of floor area. I explained some of the terms, such as floor 
area ratio so that they could understand it in Indianapolis, 
and I specifically said the new law will allow a printing 
plant of any size desired within the above total. 

Q. What do you have on your next page? <A. ‘‘Compara- 
tive land use and land costs.’’ 

Q. Explain fully to us what you showed on that 
121 and on the facing page. A. I have a chart here 
comparing land costs in a way which I thought im- 
portant. By that, Mr. Livingston knew that certain areas 
in the central business district could be built higher. The 
ground was much higher. So I tried to evaluate this 
ground, the cost of the ground per square foot of ground, 
and how it could be used even if our ground was one-half 
the price that we could develop three-fourths as much 
building as they could in the central business district where 
they could build a little higher; ours was a better buy. 
So my chart was comparable land costs per square foot 
of floor area in the building. I pointed out first that our 
price was a very small fraction of the price in the business 
district. 

Q. What was your price at $1,800,000? What does that 
work out to? A. It says $30 per square foot in here and 
it came to $4.62 per square foot of floor area. 

Q. You mean you had six floors and if you were able to 
get— A. If you multiply the $4.62 by 614, which is what 
the law allowed, you would come up with the $30 per square 
foot which I told Mr. Livingston was the price. 

Q. Did your chart on that page illustrate what the per 
square foot area would be by buying land in some other 
place in Washington as distinguished from this particular 

plot? A. Yes. In the central business district which 
122 the law terms C-4 under the zoning code, they break 
it down depending on the width of the street. I 
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showed him both of those examples. If you paid $105 a 
square foot for your ground, or $90 or $75 or $60 a square 
foot, which were the asking prices in that area, how much 
it would cost for each square foot of building. 

Q. Did any of them come down to $4.25 which is what 
you worked out? <A. $4.62. 

Q. Did any of them come down that low? A. No. None 
of them came lower than $7.06. 

Q. What was the highest? A. $10.59. 

Q. What is the next page in your brochure, sir? A. 
(Reading :) 


‘‘ Advantages of Jarge land area and low cost per 
square foot.’’ 


In that I have just pointed out three points that you had 
ample space; if your ground costs are low then you can 
afford to put in shrubbery and planting and set-backs and 
you can pick the spot on the lot which will give you the best 
view of the Union Station Plaza, the Mall, and the Capitol, 
and also automobile parking is very important. 

So I pointed out that if you tried to ramp your park- 

ing it gets expensive and what I said was it allows 
123 you to park on the ground. The ground cost is 
lower, you don’t have to build more buildings. 

Q. Had Mr. Livingston indicated to you in the telephone 
conversation an interest about parking facilities? A. Def- 
initely. 

Q. What is your next page? A. ‘‘Room for Union ex- 
pansion and supplementary income.”’ 

Q. What is contained in there and why was that con- 
tained in the brochure? A. It is seven lines. 

Q. Read it. A. (Reading:) 


“It is usually wise to erect a building larger than 
your existing needs in order to provide room for future 
expansion. Since there is little Class A office space 
available in Northwest Washington close to the heart 
of the Federal Government and demand is heavy the 
leasing of your surplus space to either private groups 
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or government could make your Headquarters Build- 
ing one of the Union’s most profitable investments.’’ 

Q. Had Mr. Livingston raised the point with you in the 
telephone conversation that if he bought the lot that you 

had in mind they would have a lot of surplus space? 
124 A. Yes. 
Q. What is next? A. Divisibility. 

Q. What is the sense of that? A. The point of divisi- 
bility was that they were looking for much less land and I 
wanted—I felt this was an excellent spot. I told Mr. Liv- 
ingston that this was a spot he should have and therefore 
I wanted to justify what they could do with the extra 
ground. 

Q. What was your argument there? What could they 
do with the extra ground? <A. I pointed out that because 
the frontages were so great and the area was great and it 
was open on all four sides that it could easily be broken 
into two or three lots and I further pointed out in doing so 
they could probably make a profit. 

Mr. Shea had told me that they had had offers from some 
very large concerns, including Ford, that they had turned 
down for part, and I felt if someone could buy half of it, 
which would be more usable, they could sell it at an even 
higher price than was being quoted; perhaps $40 or $50 a 
foot. 

Tf it sold for $50 a square foot for one-half it would bring 
the Union’s cost down to $10 a square foot. 

Q. In other words, if the Union bought it at $30 a 
125 square foot and were to sell it for $50 they would be 
getting the land very cheap; is that it? A. Extremely. 

Q. What is on the next page? A. I pointed out in just a 
few words each the nine advantages in sort of a summariza- 
tion of why I thought this was a good buy for the Carpen- 
ters Union. 

Q. What were the nine advantages? A. (Reading :) 


‘No other site combines: 
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‘<1. Magnificence and prestige; 

«2. Proximity to the Capitol and Federal agencies; 
‘<3. Tremendous sight open on all sides; 

‘4. Bare land for landscaping and parking; 

“<5. Freedom from noise and congestion; 

“6, Excellent zoning allowing printing plant; 

“<7, Low cost land; 

“*8, Profitable divisibility ; 

“‘9. Investment and profits in surplus office space.”? 


Q. Is that the end of your brochure? A. It is. 

Q. Did you put your office telephone number in the 
brochure anywhere, Mr. Kahn? A. I have it in the front 
cover, the back cover and on the first page. 


* * * * *. * * 


By Mr. Roberson: 


Q. Mr. Kahn, having completed this brochure, did you 
have any further contact with Mr. Livingston before 
you sent the brochures to him? A. Yes, I did. 

Q. What was the nature of that contact? A. On May 23 
I put in a phone call to Mr. Livingston. 

Q. Give us the substance of that conversation, both sides. 
A. I wanted the answers to several questions. I asked him 
first if he had gotten a copy of the new zoning code which 

had just been enacted. He said no he didn’t. I 
128 volunteered to send him one with the brochures. 

I asked him, secondly, when he would be in Wash- 
ington. I volunteered first to fly out there with it and give 
: them a more complete explanation of the site and all of its 
| advantages. He said no he was—the committee was going 
to come to Washington and he wanted me to wait in Wash- 
ington and they would call me; he said probably in about 

30 days. 

' I asked him the exact name of the Brotherhood. I had 
to address it to someone and I couldn’t put Carpenters 
; Union, Indianapolis. He told me the exact name of the 
: Brotherhood was the United Brotherhood of Carpenters 
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and Joiners of America and he gave me the address in 
Indianapolis and also gave me his title. 

I asked him also for the addresses of the other members 
of the committee. My idea was if I had three of them I 
would mail them to three separate men. He said no, you 
forward all three of them to me with the zoning code and I 
will distribute them to the other people. 

Q. As I understand it he indicated the committee would 
probably be in Washington in the next 30 days? <A. That’s 
right. 

Q. When did you actually send the brochures? A. On 
the 26th of May. 

Q. Do you know whether you had a covering letter 

129 withthem or not? A. I mailed them from New York. 

I had to go to New York and I mailed them from 

there. I thought there was a cover letter in there. I be- 

lieve I put one in. I don’t have a copy of it in my file, 
however. I was in New York at the time I mailed it. 

Q. And that was what date, did you say? A. The 26th. 

Q. Did you have any acknowledgement from the Union 
that they had gotten it? 

Excuse me. Did you send anything else along with the 
brochure? A. I sent the brochures and a copy of the zoning 
code as J had promised. 

Q. That was the new zoning code which was enacted? 
A. Correct. 

Q. Did you get any acknowledgement from Mr. Livings- 
ton about this? A. On June 2 I received a phone call and 
he told me, first, he had gone over the brochure and he 
thought it was an excellent job, very illuminating, and it 
gave him most of the information that he needed and he 
thanked me for doing an excellent job. 

He evidently had a copy of it in front of him because 
he made reference to the red dot on the aerial photograph. 

He asked me what that was. I told him that was 
130 reference to the Bliss Tract, and its relationship. 
The red dot. 
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I asked him again about timing and he said again he 
would be in town shortly and they would call me when they 
came to town. 
|  Q. Did he indicate whether the brochure was—gave him 
| a good picture of the situation? A. He said it gave him a 
' good picture and explained a lot of the facts which he 
needed to know and he said it was an excellent job. 

Q. Did you receive any phone call from Mr. Livingston 
from Washington within the next 30 days? A. From 
Washington? 

Q. Yes. He indicated he was going to come to Washing- 
ton and call you? A. No. I did not receive any such 
phone call. 
| Q. Then what did you do and when, when you didn’t get 
| any phone call in 30 days? A. Approximately the first of 
' July—a couple of days before that there was an excellent 
| picture in the newspaper which was a picture taken of the 
| Capitol with an excellent camera from the H.O.L.C. Build- 
ing. The H.O.L.C. Building is on one side of the Bliss 
Tract and the United States Capitol is on the other side, 
so that actually the H.O.L.C. Building is further away and 

behind the Bliss Tract. 
! 131 This picture was taken of the Capitol and it also 
showed some of the new Taft Memorial. I reasoned 
: that if you had that beautiful view of the Capitol from the 
H.O.L.C. Building it would be even better from the Bliss 
Tract when the building was up. 
Q. What did you do? <A. I clipped that out of the news- 
: paper and I made a little map to show just where the 
H.O.L.C. Building was and the Capitol was and put the 
two of them together with a letter and sent it to him. 

Q. Did you send one copy or several? A. No. Mr. Liv- 
ingston had made it clear that if I was to help them, the 
easiest way to help them in selecting it would be to put 
everything in triplicate. 

Mr. Roberson: Mark this Plaintiff Kahn’s Exhibit 5. 
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Mr. Wilson: Mr. Roberson, you have had the witness 
testify to a phone call of June 2. You asked him about any 
other phone call and then you went to July 1. 

Mr. Roberson: That is a letter of July 1. 

Mr. Wilson: Nothing else in between? 
132 Mr. Roberson: Not to my knowledge. 
Mr. Wilson: No phone calls in between? 
Mr. Roberson: I don’t think so. 


Q. Mr. Kahn, I show you two documents marked Plain- 
tiff Kahn’s Exhibit 5, for identification and ask you what 
they are. A. The top page is my letter to Mr. Livingston 
which was a cover letter for my newspaper photo and the 
map which went with it. 

Q. Is the letter a short one? A. Just eight lines. 

Q. Read it to the jury, please. 

Mr. Roberson: Excuse me. I offer it into evidence. 

Mr. Wilson: No objection. 

The Court: Plaintiff Kahn’s Exhibit 5 received in 
evidence. 


(Thereupon, Plaintiff Kahn’s Exhibit 5, heretofore 
marked for identification, was received in evidence.) 


The Witness: (Reading :) 


“July 1. Mr. R. B. Livingston, General Secretary, 
922 East Michigan Street, Indianapolis, 4, In- 
diana. 


‘‘Dear Mr. Livingston: 


“‘Our local newspaper ran the enclosed photo- 
graph recently. In view of the fact it was taken from 
a building behind our Louisiana Avenue site it graphi- 
cally demonstrates the magnificent view and dignity of 
our location. It has come to my attention that a na- 
tional association is now bargaining for this property. 
Since this plot is the last major land assembly facing 
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the Capitol, Mall, and Plaza, I sincerely hope that you 
will make your trip to Washington very soon. 


‘‘Yours very truly, B. Franklin Kahn.’’ 
And then I have a note: 


‘*Enclosed, three carbon copies of the letter and three 
photographs.’’ 


And here is a copy of the photograph and the map. 
Mr. Roberson: (Showing exhibit to jury.) That’s a view 
of the Capitol and the Taft Memorial in the photograph. 


By Mr. Roberson: 


Q. Did you do anything in connection with the sale of 
this property between the date of that letter, July 1, 1958, 
and August 12, 1958, Mr. Kahn? A. Yes. We continued 
doing some studies on the use of the property. Mr. Berla 

was very helpful. We had several discussions on 
134 problems of the Tiber Creek or branch of the Tiber 

Creek, flowing through one corner of this property. 
We were afraid that the soil conditions might not be too 
good. We also wanted to find out how to minimize the 
cost of the building because if we could lay it out in such 
a way to park the cars— 

Mr. Wilson: (Interposing) I object to this. I think we 
are getting into hearsay again and side issues. 

The Court: The question is: Did you do anything 
between those two dates? 

The Witness: Yes. I studied the property with Mr. 
Berla, the architect. 


By Mr. Roberson: 


Q. What, if anything, happened on Tuesday, August 12, 
; 1958? A. I hadn’t heard from the Carpenters Union and 
' I called them to find out when they were coming to town. 
They told me they were coming. I wanted to know when. 

I spoke to Mr. Richard Livingston. 
Q. Go ahead and give the substance of the conversation 
on both sides. A. I asked them when they were coming into 
| Washington and he said very shortly. Again he promised 


he would call me when he came. He said he had received 
my photograph and he kidded me about the Taft Memorial. 
Evidently, he said, the Union didn’t particularly like 
135 the Taft Memorial across the street and he jokingly 
said they were going to mount cannons on top of the 
Carpenters Union and take a few shots at the Taft Me- 
morial when they got their building up. 

Q. This was a joke because he was one of the authors of 
the Taft-Hartley Act? A. Yes. And he felt—Mr. Liv- 
ingston felt Mr. Taft had been anti-labor. 

He did promise again that he would call me when he came 
to Washington and again complimented me on the brochure. 

Q. How soon after August 12, 1958, did you again follow 
up with Mr. Livingston to see when he was coming to Wash- 
ington? A. On September 29. 

Q. Why didn’t you follow up any sooner than that, sir? 
A. Because Mr. Livingston had told me that they were 
coming to Washington. It just seemed logical to me that 
they may have delays out in Indianapolis. They had to get 
three members together, to coordinate themselves, and if I 
called them too frequently I would become a nuisance. This 
was the quickest way to kill a sale. He was friendly to me 
at that time and I didn’t want to become a nuisance. 

Q. When you hadn’t heard from him by the end of Sep- 
tember, what did you do? A. I called him in Indianapolis, 
Indiana. 

Q. What was that date? A. He informed me— 
136 Q. (Interposing) What was the date? A. Septem- 
ber 29 I called Mr. Livingston. 

Q. Give us the substance of that conversation on both 
sides. A. I asked Mr. Livingston again when he was 
coming to Washington with his committee. 

Mr. Livingston informed me that the previous week they 
had been in town. The committee had come to the Wash- 
ington Hotel and that he, Mr. Livingston, had called me 
twice, tried to get hold of me. He said he couldn’t get hold 
of me by telephone and he had gone ahead and called Mr. 
Shea. 

Mr. Shea had met with him and his committee and he 
had told Mr. Shea that he had tried to get me and he men- 


53 


tioned my name specifically and Mr. Shea said to Mr. 
Livingston, ‘‘No broker has been authorized to sell this 
property and I instruct you to deal with the National Sav- 
ings & Trust Company.’’ 

Q. Did Mr. Livingston say what he had done in Washing- 
ton the previous week following that conversation with Mr. 
Shea, the representative of the bank? A. He had contacted 
the National Savings & Trust pursuant to the instructions 
of Mr. Shea. Mr. Shea had told him the price and he had 
gotten instructions how to make an offer and they had then 
gone back to Indianapolis on late Thursday or early Friday. 

On Friday, he said, the lawyers had prepared an offer 
137 and mailed it to the National Savings & Trust as he 
was instructed. 

And, he said, as a matter of fact—my phone call was 
Monday the 29th; I was speaking to Mr. Livingston. 

He said, ‘‘As a matter of fact, if we mailed it Friday it 
ought to be in the bank today and they are probably con- 
sidering it right now.’’ 

He again very friendly said, ‘‘You go, you better hot-foot 
it down there and go on down and maybe you can correct 
some of these impressions they have that there is no au- 
thorized broker.’’ 

Q. Did Mr. Livingston tell you his two efforts to call 
you while he was in Washington, whether they came before 
the direction from Mr. Shea to go direct to the bank or did 
they come after? A. They came beforehand. He tried to 
get me and when he failed to get me he called Mr. Shea and 
then Mr. Shea told him that there was no authorized broker 
and instructed him to deal directly with the bank. 

Q. He made no other effort to get in touch with you while 
he was in Washington? 


Q. Mr. Kahn, did Mr. Livingston tell you why he 
made no further effort to call you after his con- 
ference with Mr. Shea, or is this your reasoning? <A. I will 
repeat the language that he used. May I do that? 
Mr. Roberson: Can you answer my question? Did he tell 
you why he made no further effort? Not your reason- 
ing. 
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140 The Witness: He said he was instructed to deal 
directly with the bank. 


By Mr. Roberson: 


Q. About what time of day on the 29th, Monday the 29th 
of September, did you have this telephone conversation with 
Mr. Livingston, approximately? A. In the very early 
afternoon. 

Q. Were you upset by this? A. Nine months—yes. Nine 
months’ work. 

Q. What did you do? A. I went down to the bank as 
quickly as I could. I pulled some things out of my file and 
put them in my brief case and went straight down to the 
bank. 

Q. Whom did you see there? A. I first went to a Mr. 
Barnett who is Vice President, because I knew him the best 
in the bank. 

Q. Did he refer you to someone else? A. Yes. He called 
downstairs to a Mr. Crowe, who was then the head of the 
Real Estate Department. 

Q. Did you go down to see Mr. Crowe? <A. Yes. 

Q. Who was with him? A. Mr. Herman Lauten. 

Q. Give us, to the best of your recollection, what took 

place at this meeting on the afternoon of September 
141 29, 1958, between you, on the one side, and Messrs. 

Lauten and Crowe, at the bank. A. I walked up to 
Mr. Crowe’s desk and Mr. Crowe and Mr. Lauten were sit- 
ting there together over a piece of paper they were working 
on. 

Q. Did you already know Mr. Crowe? A. I knew Mr. 
Crowe. I did not know Mr. Lauten at that time. 

Mr. Crowe said hello, and I told them I had been working 
with the Union for a number of months, and that I felt I 
had interested them. 

Q. What Union? A. Carpenters Union. For a number 
of months. I told them all the work I had done and I had 
a copy of my brochure with me and I took the brochure out 
and I showed it to them. 

I leafed through it and showed them all the work that had 
gone into it. I told them I had spoken to and written a 


letter to the Carpenters Union and I tried to persuade them 
how much work I had been doing over the previous months. 

Q. What were they doing when you entered the room? 
Did they indicate what they were doing? A. Mr. Crowe 
laughed and said, ‘‘You got here in the nick of time. This 
paper in front of us is a contract for the sale of that prop- 

erty to the Carpenters Union.’’ 
142 He said, ‘‘We are just sitting here drafting this 
contract on this very matter.’’ 

Q. Continue with what conversation there was between 
the two of you after you tried to persuade them of the 
amount of work you had done on this. A. I repeated my 
conversation that I had just had with Mr. Livingston. 

Q. How about the authorization point? Whether you 
had authorization? A. When I repeated the story that 
they—of Mr. Livingston to them, that Mr. Shea had said, 
“‘No one has any authorization,’’ Mr. Lauten, who is the 
Trust Officer, said, ‘‘It is my understanding that no one has 
any authorization to sell this property. No one has ever 
been given any authorization.’’ 

Q. Did you have with you this authorization of May 20, 
1958, signed by Mr. Shea? A. I didn’t have it in my posses- 
sion at that meeting but I told them I had it in my posses- 
sion and it was in the office. 

Q. In your own office? A. In my own office. 

Q. What did they do when you told them you had written 

authorization? A. Mr, Shea—excuse me. Mr. Lau- 
143‘ ten and Mr. Crowe both doubted it extremely. They 

said they had been told there was no such authoriza- 
tion and they said there is no such thing in existence. 

Q. Was there any effort made at that time to clear up 
the misunderstanding? A. Yes. Mr. Lauten picked up the 
phone and he called Mr. Shea right in front of me. 

Q. What did you hear from your end of the line? You 
weren’t on the line at that time, were you? A. No. Mr. 
Lauten made the phone call to Mr. Shea and I was standing 
there. 
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Q. What did Mr. Lauten say? A. Mr. Lauten said, ‘‘We 
have Mr. B. Franklin Kahn here, who claims that he was 
the procuring agent for the sale to the Carpenters and Mr. 
Kahn says that he has written signed listing on this 
property.”’ 

And then Mr. Lauten turned around to me and he said, 
“Mr, Shea says that you don’t have—frst, he doesn’t know 
you; and secondly, he says he has never signed any written 
listing for anyone.”’ 

Q. What did you do in view of that reported conversation 
with Mr. Shea? <A. I was quite upset. 

Q. What did youdo? A. I got on the phone and I 
144 tried to refresh Mr. Shea’s memory. 

Q. Did you finally identify yourself to him? 
A. Yes, after a lengthy conversation I convinced him—I re- 
freshed his memory. He remembered me; remembered who 
I was and that I had been in his office. 

Q. Did he remember he had given you this authorization 
four months before? A. He still had completely forgotten 
it and he didn’t remember ever having signed this authori- 
zation. 

Q. At the close of your conversation was he still of that 
opinion, that he had never given you one? A. That he had 
never given me or anyone else any kind of any authoriza- 
tion. 

Q. What did you do in connection with these two bank 
officers after your failure to get Mr. Shea to straighten 
it out? A. 1 asked them—I went back and tried to convince 
them of the amount of work I had been doing. 

I said, ‘‘Let me take the offer you are working on and 
fly it out to Indianapolis and let me proceed. I have 
brought the sale up to this point. Let me continue with it.’’ 

They said no, they wouldn’t allow me to. They were 
going to proceed in their own way. 

They still doubted, obviously, that I had any written 

listing. 
145 I said, ‘‘I do have it and I will be in here tomorrow 
morning at ten o’clock and I will show it to you.”’ 
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Q. So then you left their office? A. Yes. 
Q. What was your next step? 


* * * * * * 
152 By Mr. Roberson: 


Q. Mr. Kahn, when we adjourned this morning we were 
talking about your meeting with two officers at the bank, 
Mr. Crowe and Mr. Lauten, on the afternoon of the 29th 
of September, 1958. 

In that meeting did you have your brochure with you? 

A. I did. 
153 Q. Did you show that to them? <A. I did. 

Q. Did Mr. Lauten say anything about any other 
offers that were outstanding on the property in addition 
to the one that had come in from the Carpenters? <A. Yes. 
He mentioned there had been another offer and it was an 
attractive offer and he stated that if—the two had been 
considered fairly closely. He said that if he tacked the 
commission on—in other words, if he paid me a commission 
over and above the purchase price it might affect the de- 
cision of which deal to make. 

Q. Did you indicate to them you would bring your written 
authorization in at a specific time? A. I told them I would 
be in the next morning, Tuesday morning, at 10 a.m., with 
the written authorization. 

Q. After leaving the bank that afternoon, what was your 
state of mind? A. I was highly upset. 

Q. What did you do? A. When he declined to accept my 
aid or said I couldn’t proceed with the deal, I decided I had 
to have legal counsel. 


* * * * * * 


By Mr. Roberson: 


Q. Did you see me that afternoon? A. I came to 
your office. 

Q. As a consequence of your consultation with me, did 
you send a communication that afternoon to Bliss Proper- 
ties, attention of Mr. Shea? A. I did. 
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Mr. Roberson: Mark this Plaintiff Kahn’s Exhibit 
155 «6, for identification. 

The Deputy Clerk: Plaintiff Kahn’s Exhibit 6, for 
identification. 


* * . se * * * . e 
157 By Mr. Roberson: 


Q. I show you a carbon copy of a telegram marked 
Plaintiff Kahn’s Exhibit 6, for identification, and ask you 
if you can tell us what that is. A. This is a telegram which 
T sent to Mr. James McD. Shea. 

Q. On what date? A. The 29th of September, 1958. 

Mr. Roberson: Your Honor, I offer it into evidence as 
Plaintiff Kahn’s Exhibit 6. 

The Court: Plaintiff’s 6 received in evidence. 


° e sd ° * e e ° 


158 By Mr. Roberson: 
Q. Mr. Khan, would you read the telegram to the 


jury, please? A. (Reading:) 


“Bliss Properties, Attention Mr. James McD. Shea, 
1673 Columbia Road, Northwest, Washington, D. C. 


‘Reference is made to our telephone conference to- 
day relative to my brokerage activities in selling Lots 
805 and 807 in Square 574 in Washington, D.C. I hold 
a written authorization dated May 20, 1958, signed by 
Bliss Properties by James McD. Shea, Secretary- 
Treasurer, addressed to Mr. B. Franklin Kahn, 2000 P 
Street, Northwest, Washington, D. C., reading as 
follows: 


«< ‘This will authorize you to sell Lots 805 and 807 in 
Square 574, Washington, D. C., for $1,800,000. This is 
not an exclusive listing and you are not authorized to 
place a sign upon the property.’ 

“In view of the erroneous understanding held by 
the Trust Officers of the National Savings and Trust 


Company, Trustee, that the prospective purchaser, 

United Brotherhood of Carpenters and Joiners 
. 159 of America, has not been contacted by a broker, I 
would appreciate your confirming to the bank 
and to the Brotherhood of Carpenters and Joiners of 
America that you gave me the foregoing authorization 
dated May 20, 1958,’’ and my signature, B. Franklin 
Kahn and my address, 2000 P Street, Northwest. 


:  Q. Mr. Kahn, did you keep your appointment at the bank 
| for 10 o’clock the following morning? A. I did. 

Q. Whom did you see on that visit? A. I saw Mr. Lauten 
and Mr. Crowe again. 

Q. When you arrived about what time was it? A. At 10 
o’clock; 10 a.m., in the morning. 

Q. Did they indicate to you whether Mr. Shea had given 
them the requested assurance that you had requested him 
: in the telegram to give them, that you had written authori- 
zation? A. Yes, they were familiar. 

Q. Had he advised them then you did have written au- 
thorization, by the time you got there? A. No, he had not 
advised them of such. 

Q. This time did you have with you your written authori- 
, zation, which is Plaintiff’s Exhibit 3? A. Yes, I did. 

Q. Did you show it to these gentlemen? <A. I did. 

' 160 Q. Did you have the original or photostat or both? 

A. I believe I had both. I had made a copy to leave 
them. Mr. Lauten had asked for a copy. 

' Q. Did you leave one with them? A. Yes. 

Q. Did you keep the original? A. Yes. 

Q. Did that persuade them to change their position that— 

- and let you have the commission? A. It did not. 

Q. Did you again make any offers with respect to carry- 
ing out the details of the contract? A. I offered to proceed 
with the deal. I offered even to fly out to Indianapolis with 
it and to assist in any way possible. 

:  Q. What was the response to your offer? A. They said 
they would proceed without me. 
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Q. Following that conference with them on Tuesday, 
September 30, 1958, did you again visit Mr. Shea? A. I did. 
Q. What was the date of your next visit to Mr. Shea? 
A. October 2. 
Q. That same week? A. Yes. 
Q. Give us the substance of your conversation with 
161 Mr. Shea at that time. 


The Witness: I visited Mr. Shea in his office on Columbia 
Road. I again tried to impress him with the amount of 
work I had done, how hard I had worked, the toil that had 
gone into the brochure. I told him of the phone conversa- 
tions and the letter and everything I had done on this job 
to try to convince him that perhaps there had been a mis- 
understanding and I wanted to make clear to Mr. Shea, and 
I told him the individual things I had done on this project. 


By Mr. Roberson: 


Q. Did you show him your authorization, or had he by 
that time— A. By that time Mr. Lauten had seen it and 
called him and said, ‘This is your signature,’’ and I had 
lett a copy with Mr. Lauten in case there was any question. 
I don’t believe I showed it to Mr. Shea. 

Q. Did Mr. Lauten do that in your presence on the 30th? 
A. Mr. Lauten, as soon as he saw that piece of paper, said, 
“‘This is Mr. Shea’s handwriting. This is his signature.’’ 

He showed it to Mr. Crowe. The two of them agreed 
that was it and that is as far as that went. They had 

agreed already that it was Mr. Shea’s signature. 
162 Q. Getting back to the meeting with Mr. Shea, 

himself, you endeavored to tell him about the work 
you had done. What was the rest of the conversation in 
that conference? A. I suggested to Mr. Shea that since 
I had put so much time in it and there had been a misunder- 
standing as to whether I was authorized, that he let me 
proceed. Again I offered, and I said, “Tf they have—’’ 
meaning the Union, ‘‘has offered you any amount of money, 
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add my commission to it and we will write up a new contract 
and I will take it out to Indianapolis. I have been trying 
| to sell them that the property is more valuable. Now I will 
go out there. Add my commission to the price. I will take 
: it out there and convince them, or try to convince them that 
| this is the new price and it is worth this many dollars.’’ 
| In other words, I offered to do anything I could to con- 
summate the deal. 
Q. Did you ask the selling price? <A. Yes. 
Q. Were you told? A. No, I was not. 
Q. Who did you ask? A. I asked Mr. Shea and he de- 
clined to tell me. 
Q. What did Mr. Shea say about letting you go to In- 
dianapolis and trying to get them to raise their offer 
‘163 to cover your commission? A. He said he didn’t 
need my services any more. 
Q. Mr. Kahn, did you say you have been a licensed real 
| estate broker in the District of Columbia for several years? 
A. That’s correct. 


Q. Is there such a thing as a usual and customary com- 
| mission in the District of Columbia on sales of real estate? 
A. There is. 
Q. Was there one in 1958? A. There was. 


° * * * * * ° 


(At the Bench :) 


Mr. Wilson: It is possible that the way I should develop 
_this would be by cross-examination of this witness rather 
than by objection at this point, but I want to acquaint Your 
Honor with the fact that in 1949 the Supreme Court, in 
the case of the Washington Real Estate Board, 339, U.S. 
held that standardized commissions were a violation of the 
anti-trust law, and our position is that since then there 
is no such thing as a usual, ordinary, or standard commis- 
sion. 

As I say, I think perhaps my better approach to this 
‘would be the development of it from this witness but I 
want to inform you of this background. 
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Mr. Roberson: Your Honor, my position on that is 

164 that is that all that that case held was that you 

couldn’t conspire to maintain a particular schedule. 

But brokers, as a matter of individual choice, and they 

have, as our proof will develop, charged the scale which 

my man used and that the defendant understands this and 

plaintiff understands it and it is a question of fact whether 

there is a usual and customary commission and I am pre- 
pared to prove it. 

The Court: The only question before the Court is the 
admissibility of your witness. Offhand, without a study 
of the case, I couldn’t use it as a basis for sustaining the 
objection. I am familiar with the case, generally speaking, 
but I am not persuaded without having specific parts of the 
opinion pointed out to me that that case in the opinion 
precludes a person who has been qualified as a real estate 
expert with experience to testify what the customary cur- 
rent commission is on sales of real estate. The Court will 
overrule the objection. 


Q. Mr. Kahn, you just said there was in 1958 a usual 
and customary commission for the sale of real estate in 
the District of Columbia. What was that usual and cus- 
tomary commission? <A. Five per cent of the first $50,000 

and three per cent of any excess above that. 
165 Mr. Roberson: It is stipulated in this case that 
the actual price paid by the Brotherhood to the bank 
for this property was $1,991,154. 


By Mr. Roberson: 


Q. At my request have you worked out what that com- 
mission would be on the sales price in that amount? Have 
you made that computation? A. I have that on a card here. 
May I refer to it? I haven’t memorized the numbers. 

Q. Yes. What is the commission for which you are suing, 
based on that usual and ordinary commission? A. $60,- 
734.62. 
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Q. Mr. Kahn, the details of this contract, and so forth, 
were not completed so that title did not pass, it is stipu- 
lated until March 2, 1959. 

i What would be the interest at the legal rate of six per 
cent on your commission of $60,734.62? What would be 
‘the interest at six per cent on that amount up until today, 
i which would be Wednesday, the 24th of May? A. The total 
‘amount of interest—the total amount with interest until 
today would be $68,841.44. 

Q. As each succeeding day goes by, what is the amount 
of interest? A. $9.98 and .378/100. 

Q. Mr. Kahn, in the District of Columbia, trade 
i166 among real estate brokers, people in the real estate 
business, are there any synonymous terms used for 
this usual and customary commission? A. Yes. Several 
large firms and banks use the word full commission. 
| Q. What is ‘‘full commission’? as distinguished from 
‘“¢ysual and customary’’? A. It means the identical term. 
: Full commission means usual and customary commission. 

Q. And usual and customary, you testified, means five per 
cent on the first $50,000 and three per cent of the excess? 
A. That is correct. 

Q. Mr. Kahn, as a real estate broker, have you procured 
any—do you make it a policy of procuring listings from 

i various people who have property for sale, to go around to 

‘various places and pick up copies of their listings? A. 
That is correct. 

| Q. Have you ever gotten any such listings from the de- 

_fendant in this case, the National Savings & Trust Com- 
pany? <A. I have. 

Q. Did you get any on or about the time with which we 
are concerned, 1958? A. I have been getting them there for 
many years, including that time. 

Mr. Roberson: Your Honor, I request—I have five 
167 documents here and ask that they be marked Plain- 

tiff Kahn’s Exhibits 7-A through 7-E. 

i The Deputy Clerk: Plaintiff Kahn’s Exhibits 7-A through 
7-E, inclusive. 
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(Thereupon, five Listing Cards of the National Savings 
& Trust Co., were marked Plaintiff Kahn’s Exhibits 7-A 
through 7-E, inclusive, for identification.) 

(The documents were handed to the Court and defense 
counsel.) 

Mr. Wilson: I object to these, if the Court please, as 
being unrelated transactions which do not bear upon this 
case and should not be received. 

The Court: Will counsel approach the bench. 


(At the Bench :) 


The Court: Now, the Court would, of course, ask counsel 
what his purpose is in this. 

Mr. Roberson: Yes, Your Honor. I would be glad to ex- 
plain that. Mr. Wilson has taken the position there isn’t 
any such thing as a usual and customary commission in the 
District of Columbia. 

The Court: Are you referring to full commission and part 
commission? 

Mr. Roberson: Both. They are used synonymously. 

The Court: It seems to the Court if that is the purpose 

they should be limited in admitting them, limited to 
168 the showing of full commission. 

Mr. Roberson: Of course. I am only interested in 
showing the defendant, itself, uses the terms so that they 
understood what we were talking about. 

The Court: So that the jury will not be confused, I think 
that should be set forth. 

Mr. Roberson: I will bring it out. 

Mr. Wilson: May I give you my views? 

The Court: Yes. 

Mr. Wilson: The first is a commercial property. The 
next three are residential and the fourth is a country prop- 
erty. This is a simple case of what we learned in law school 
to be res inter alios acta, transactions between people in 
relation to other affairs is not admissible to show conduct 
or anything else in an instant case. These show the con- 
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' duct of people in relation to other properties. I can’t 
imagine an instance of more irrelevancy than exists here. 
The Court: The Court has indicated its limitations in 
the acceptance of admissibility of these documents and on 
’ the basis of that limitation the Court will permit them to 
be introduced. 
Mr. Wilson: Of course, the very limitation you put on 
‘ it is indicative that they are not applicable to this situa- 
tion. 
The Court: You can bring all of that out on cross- 
169 examination. 


(In Open Court:) 
By Mr. Roberson: 


Q. Mr. Kahn, I show you five documents marked Plain- 
tiff’s Exhibits 7-A through 7-E, for identification, and ask 
you just to identify the sources of those documents and 
what are they? Don’t tell us what is in them, yet. A. 

: These are listings of property for sale by the National 
Savings & Trust Company. 

Q. Approximately when did you pick up those listings? 
: A. Several years ago. I can’t identify the exact date. 

Q. Did they use—what terms do they use to deal with— 
| in specifying the amount of commission that will be paid 
. in those five instances, if the broker succeeds in selling 
: the property? A. They use the two terms full commission 

and part commission. 

Q. In the trade what is part commission? A. Part com- 
: mission is deemed to mean half of a full commission. 

Q. What is a full commission? A. A full commission is 
, deemed to mean five per cent of the first $50,000 and three 

per cent of any amount over $50,000. 
Mr. Roberson: Your Honor, for that limited pur- 
' 170 pose, I offer these documents into evidence. 
, The Court: The documents will be received for the 
limited purpose stated by counsel. 

(Thereupon, Plaintiff Kahn’s Exhibits 7-A thru 7-E, here- 

| tofore identified, were received in evidence.) 
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By Mr. Roberson: 
Q. Mr. Kahn, since the date of settlement of March 2, 
1959, up until now, has the bank ever paid you any commis- 
sion for the sale of this property? A. No. 


Cross-Examination 
By Mr. Wilson: 


Q. Mr. Kahn, in your visit to Mr. Shea of November 8, 
1957, did you ask him for a written listing? A. I believe I 
did. But I don’t—I am not positive. 

Q. Do you remember what Mr. Shea said in reply? A. 
J don’t remember his words. I could only imply them and 
I don’t remember them. 

Q. Did you assume that Mr. Shea, in effect, said to you 
they did not give out written listings? A. Yes. I do 
assume that. 

Q. I want to show you again your Exhibit 2, Mr. Kahn, 
which is the form of exclusive listing that I think you said 

was similar to the one which you had with you when 
171 you saw Mr. Shea on the 15th of May; is that cor- 
rect? A. That is correct. 

Q. Am I correct in assuming that this particular form 
that is before you here, this physical paper, Exhibit 2, has 
been printed up since your contact with Mr. Shea? A. If 
it has been printed up since, it is a duplication of approxi- 
mately what I was using at that time. I can’t tell you the 
exact date from looking at a piece of paper when it was 
printed, sir. 

Q. Did you use that letterhead in May 1958? A. I am 
not positive. I would have to check my printing records. 
I don’t know. 

Q. In No. 3 and No. 5 you have another letterhead, don’t 
you? A. That’s right. 

Q. And one of them is May 20 and the other is July 1, 
1958. A. Right. 

Q. Does that help you to recall whether or not you were 
using the letterhead on No. 2? A. It would have no bear- 
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ing whatsoever because letterheads I order approximately 
every six months to a year and I use them up fast. I order, 
perhaps a thousand, and it might last me four or five years. 
I just don’t remember. I would have to check my rec- 
ords. 
172 Q. What is your best recollection as to whether 
this document, No. 2, is one identical with ones you 
physically possessed in May 1958? A. My best recollection 
is that it is identical in every respect and that the letterhead 
was the same that had been printed a couple of years before, 
but I am not positive. 

Q. What did you do with the one you took to Mr. Shea? 
A. I handed Mr. Shea: 

Q. (Interposing) No. After you left there. A. After 
I left, it was thrown away, because I had to type this one 
and there was no further purpose for the one wasted. 

Q. Were there anp pencil notations on the form of the 
listing, exclusive listing, which you had shown to Mr. Shea? 
A. Yes, there were. 

Q. And in whose writing? A. Exeuse me. When you 
say pencil—I beg your pardon. It was probably pen or 
typewritten. 

Q. Let me make myself clear. In Mr. Shea’s presence 
did you make any notations? A. Yes. 

Q. And, forgive me; I wouldn’t press you whether it was 

a pencil or pen, Mr. Kahn. A. You said pencil. 
173 Q. Honestly, I would not. A. I am sorry. You 
said pencil. 

Q. Did you make any notations upon the form when you 
and Mr. Shea discussed it? A. Yes, I did. 

Q. Were they put on in your handwriting? A. There 
were two sets of notations. The first set of notations were 
put in before I entered Mr. Shea’s office, just filling in the 
information regarding the property. The ones which were 
made in his office were made in my writing. 

Q. Mr. Shea wrote nothing on there? A. No. 

Q. You say you threw that away? A. Yes. That has 
since been thrown away. 

Q. I notice there is a crayon red line run under the 
phrase on No. 2, ‘‘Shall pay the usual and customary broker- 
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age commission paid therefor in the District of Columbia. 
When did you put that red line on No. 2? 
Mr. Roberson: I did that, Mr. Wilson. 


By Mr. Wilson: 


Q. Then, you don’t suggest that that subject was under- 
lined on the form which was shown to Mr. Shea? A. Abso- 
lutely not. It had no red lines. Mr. Roberson has done 
that in the last few weeks. 

Q. You went back to your office, did you, and pre- 
174 pared No. 3? A Correct. 

Q. And then you went back to Mr. Shea five days 
later? A. That’s right. 

Q. No. 3 says nothing about commission, does it? A. It 
does not. Not specifically. 

Q. You added the word “‘specifically.”’ A. It is not writ- 
ten into this agreement. 

Q. Thank you. As you said, I think, on direct examina- 
tion, that Mr. Shea had some objections to the form which 
we numbered 2, didn’t he? A. He did. 


Q. Then, did you agree with him that you would prepare 
a form which excluded the text to which he objected? A. 
Will you state the question again? I am sorry. 


The Witness: I didn’t agree to any such thing. He told 
me what he would agree to. I didn’t make any agreements 
with him. He only told me what he would agree to. 


By Mr. Wilson: 


Q. As he talked to you, did you run a line through some 
of these items in No. 2? A. I did. 
175 Q. Do you recall that you ran a line through every 
item to which he objected? A. No, I don’t recall 
that because the subject was changed at that point. 

Q. What do you mean by that? A. What I mean by that 
is, after he had picked it apart as to exclusiveness and sign, 
he said, ‘The only thing I will give you is, I will authorize 
you to sell this for $1,800,000, and be sure you state it is 
not exclusive. And you don’t have any right because this 
whole thing is all wrong.”’ 
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Q. He didn’t object to the phraseology about payment 
of a commission? A. It was never mentioned. 

Q. Why didn’t you put it back into No. 3? A. Because 
he had stated, ‘‘The only thing I will sign is, I will author- 
ize you to sell this for $1,800,000, and be sure to state it is 
not an exclusive listing and that you have no right to put 
up any signs.’’ 

Q. And nothing was said at all about commissions? A. 
Absolutely nothing. 

Q. Did you understand he was objecting to the clause 
about commissions? A. No. I thought he was picking it 
apart and finally got to the point where he said, ‘‘This 
whole thing is all wrong. Do it my way. This is the way 

I will sign it.”’ 
176 There was never any mention or no indication or 
even any intimation he objected to the commission. 

Q. Did you suggest to him that the document you would 
prepare would or would not contain a provision for com- 
mission? <A. I didn’t suggest anything. He suggested to 
me what he would sign. I didn’t make any suggestion. 
He made it clear what he would sign. 

Q. He did not tell you he would sign one with the com- 
mission language contained in it? A. Commissions weren’t 
mentioned. 

Q. Did he make objections to other things besides the 
exclusiveness of the listing and the matter of putting signs 
up? A.No. Not specifically. 

Q. Would you call the reference to two things as a num- 
ber of things in your phraseology? A. Yes, I believe so. 

Q. Do you remember my taking your deposition on the 
15th day of April, 1959? Don’t you? A. I do. 


The Court: Just a moment. If you are going to cross- 
examine on the basis of reference to a deposition, perhaps 
it might include a number of matters. I assume it might. 
It does in many cases. We are about to adjourn to meet 

the commitment. If you feel you have not concluded 
177 ‘this phase but could conclude it in a short time, I will 
not interrupt you in the development of your theory. 


Mr. Wilson: I would like about two or three more 
minutes on this phase. 
The Court: Very well. 


By Mr. Wilson: 


Q. Do you remember page 26, where you said, in answer 
to one of my questions: 


“‘Question: Would you tell what transpired at that 
meeting? 
‘¢ Answer :”? 


At the bottom of the page. 


‘At that time he looked at the exclusive and he 
pointed out there were a number of things in my exclu- 
sive which were wholly unacceptable to him: The fact 
that I had the right to put up signs, the fact that I had 
the exclusive right. And he told me what he would 
sign. He more or less dictated to me and I crossed 
off the things on my exclusive which were objection- 
able.”’ 


Is that correct? A. That is correct. 


° e e ° ° * * 


178 By Mr. Wilson: 


Q. Is that your testimony here today? A. That is ex- 
actly my testimony here today. 

Q. And your testimony is that no words transpired be- 
tween you, one way or the other, about the phrase in No. 
2 with relation to commissions? A. Absolutely not. 

Q. You weren’t asked to put it in, you weren’t asked to 
take it out? A. There was no mention of it. 

Q. And you did not ask to put it in? A. There was no 
mention by either party. 

Q. Again I ask you to agree it is not in No. 3. A. Here 
it is. It is not there. 

° 


179 Washington, D. C. 
Thursday, May 25, 1961. 
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186 Cross-Examination—(Resumed) 
By Mr. Wilson: 


Q. Mr. Kahn, I am not sure that I understand the inter- 
est of Mr. Berla in this situation. May I go back with you 
for a little history here. 

You are now located at what address? A. My office? 

Q. Yes. A. My office is now at 919 18th Street, North- 
west, Washington, D. C. 

Q. And at the time of these events were occurring in 1957 

and 1958, where were you located? A. My office was 
at 2000 P Street, Northwest, Washington, D. C. 
Q. Mr. Berla, I think you described him, I know 
it to be a fact, is a registered architect? A. That is correct. 

Q. And he has a firm of Berla and Abel? A. The latter. 

Q. They are located in the same building with you? A. 
They are still at 2000 P Street, and I was there at the 
time. 

Q. Is Mr. Berla also, to your knowledge, a real estate 
agent? A. Absolutely not. 

Q. What was his interest as indicated to you when he 
talked to you about this matter in November 1957? A. He 
was only being helpful to me. 

Q. Did he indicate to you that he had an interest in being 
retained as the architect for any building that might be 
constructed on these premises? A. I don’t think he ever 
said it in those words but it is conceivable he might have. 

Q. And as I understand your testimony, between Novem- 
ber and March, November 1957 and March 1958, he did not 
disclose to you the identity of the National Organization ; 

is that correct? A. That is correct. He said it was 
188 aunion. He did not say which one. 
Q. Did he tell you why he couldn’t disclose it? A. 
No. I don’t think he did tell me why. I just assumed it 
was confidential. 

Q. Did he indicate to you the nature of the source of 
his information? A. Not at that time. 

Q. Did he say to you he was enjoined to secrecy with 
respect to the identity of this organization? A. I don’t 
have a clear recollection of whether he said that. I don’t 


remember his ever saying that, that he was sworn to 
secrecy. 

Q. In the period between the first week of November 
and the time that you had your first conversation with Mr. 
Bill Johnson of the Brotherhood, you had called upon Mr. 
Shea, had you not, on the 8th of November? A. That’s 
correct. 

Q. And you had prepared a letter for Mr. Berla, a copy 
of which is in evidence in this case as your Exhibit 1? A. 
That’s correct. 

Q. What other work did you do in connection with this 
property between, say, the first of November and the end 
of March, in addition to talking to Mr. Berla, writing him 

a letter, and seeing Mr. Shea? A. I did a good deal 
189 of thinking about what would be a good site for a 

national organization, with prestige. And I mentally 
considered where I would want to be if I were that type 
of an organization and I discussed this with Mr. Berla. 
That’s all. 

Q. Your thinking as to where the national organization 
should be located was pretty well crystallized in the first 
20 days of November, wasn’t it, because you wrote—don’t 
let me interrupt you, please. A. Yes. The answer is yes. 

Q. I want to suggest to you you had written your letter 
of November 20. A. Yes. 

Q. Supporting the idea of this location. A. Right. 

Q. After you bad written this letter, Mr. Kahn, what 
further things did you do with relation to this property 
between the 20th of November and the last week in March? 

Let me ask you this question before you answer me. 

Am I correct in my recollection that you had your first 
conversation with Mr. Johnson approximately the last week 
of March 1958? A. That’s correct. I would like to clarify 
that a little. When you say ‘“‘approximately’’ that’s right. 
He returned phone calls. At first he was hard to get, but 

I would say approximately the first week of March. 
190 Q. Now, would you tell His Honor and the jury 
what you were doing in working with respect to this 
property after the November 20 letter to Mr. Berla and 
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your first conversation with Mr. Johnson? <A. After the 
November 20 letter, which implies I had made a little 
study by November 20, the only thing I did after I made 
any study was to have several conversations. If I heard 
of a new tract Julian Berla and I, Mr. Julian Berla and I 
discussed a couple of pieces of property from time to time 
in comparison. 

Q. For the same assumed national organization? A. 
For the same organization, yes. 

: Q. In your mind did these additionally suggested places 
: supplant the recommendation of November 20? A. No, sir. 

Q. Your first phone call to Mr. Livingston was on May 
12, was it not? A. That’s correct. 

Q. Would you tell us, if you please, what you did in 
relation to this property between the last week of March 
and May 12, with the exception of efforts to locate or con- 
: tact Mr. Johnson and one or two telephone calls with him? 
A. I thought Mr. Johnson at that time had more authority 
| and I was anxious to convince him, but other than that, and 
talking to Mr. Berla and Mr. Johnson, I did nothing. 
| 191 Q. By the way, may we establish how many phone 
calls actually occured in conversation between you 
, and Mr. Johnson? A. I believe there were two or three. 

Q. Can you account for the ones by some description? 
I take it in the first one you introduced the subject to him; 
, is that correct? A. I introduced the subject to him. I 
told him primarily about the one tract which was the Bliss 
| Tract which I thought was the best, and the reasons why. 
| He told me a little about the requirements and I then dis- 
; cussed these properties with him, but primarily the Bliss 
Tract. 

Q. What was the reason for—Strike that, Mr. Reporter. 

Was it in your first conversation he suggested you should 
, communicate with the general officers? A. No. 

Q. What was the occasion for the second telephone con- 
versation? A. To follow up the first one and try to recon- 
vince him, and I was trying to sell a piece of property. You 
just stay at it, and you call a person a second time, a third 
and fourth time. 


Q. At which point did you learn that he was not the man 
with whom to deal? A. The last time I talked to him. 

Q. And that was either a second or third conver- 
192 sation? A. Yes. I believe it was a third. 

Q. Did you send Mr. Johnson any written mate- 
rial? A. No, I did not. 

Q. Did he send you any written data? A. No, he did not. 

Q. How long were these two telephone conversations, in 
approximation? I don’t expect you to be precise about it. 
A. Approximately four or five minutes each. 

Q. Now, and over what period of time would you say 
your efforts to accomplish these two or three telephone 
conversations took, from your first contact in the last week 
of March until the last conversation, it goes to what ap- 
proximate time? A. The beginning of May. Mid-May. 
He was very hard to get ahold of, incidentally. 

Q. Did he tell you that he knew of this property? A. 
No. 

Q. Did he tell you he had sent a letter to Headquarters 
in Indianapolis a year before that informing them of the 
existence of this tract of land as a possible site? A. No 
one in the Union ever informed me of such a thing. 

Q. Let’s take this up with more particularization. I ask 
you in this instance only to tell me about Mr. Bill Johnson. 

A. Mr. Johnson did not tell me that. 
193 Q. During this period of contacting Mr. Johnson, 
except for the two 4or 5-minute telephone conversa- 
tions, and up until May 12, what did you do in work in 
relation to this property? A. Except for what, Mr. Wil- 
son? 

Q. Except for the two five-minute telephone conversa- 
tions on the telephone. A. Except for the two or three con- 
versations and discussions with Mr. Berla, I did nothing. 

Q. Is it your— A. (Interposing) Excuse me. I have 
one exception there. I apologize. Mr. Berla left the coun- 
try to go abroad on a lengthy vacation and while he was 
abroad there were problems of zoning, construction, and soil 
conditions in using the Bliss Tract. While he was away I 
did take the liberty of talking to his partner, Mr. Abel, on 


er 
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several occasions. I would have to include him in my an- 
swer. 

Q. Let me come back to the question and answer that 
I asked you earlier, Mr. Kahn. 

Is it your clear recollection that you and Mr. Berla did 
not expressly discuss the possibility of his being retained 
‘as the architect in this, if the building were built by this 
national organization, at this spot? A. I don’t remember 
words to that effect. 

Q. Do you remember a conversation, the substance 
\194 of which was to the effect? A. No, I don’t. 

Q. Do you remember anything that implied that 
ito you, sir? A. The idea that a new building was going up 
in Washington, D. C., and he is an architect, implies it to 
me, hut I don’t remember a conversation to that effect. 

Q. There was no consultation, collaboration between you 
that if you could effect a sale he might be able to get the 
architectural job? A. Absolutely not. 

Q. We are up to the 12th of May, are we not, in our 
chronology here. You described all the work you had done 
up to May 12. Correct? <A. Yes. 
| Q. Is there anything you can think of at this point you 
want to add to the description of events between the first 
of November and the 12th of May? 


195 By Mr. Wilson: 


Q. Do you know what I asked you? A. I think you 
omitted my visit to Mr. Shea. 

Q. No, I assumed that. A. All right. The answer is no. 
| Exeuse me. May I—I did a certain amount of work. 
I talked to these people you described and I did a certain 
amount of work in addition, which I have also described. 

Q. All right. I think you indicated yesterday, and we 
all know, that the Lewis Zoning Plan went into effect, in- 
teresting enough, on May 12, didn’t it? A. Yes, sir. 

Q. Is it not true that it was—it became a necessary part 
of your education in the field of endeavor in which you were 
occupied that you should become acquainted with the Lewis 


Zoning Plan? A. Yes, to the best of my ability at that time. 
It wasn’t very clear to any of us. 

Q. I may say, parenthetically, we are not too sure today. 
A. I agree. 


(Laughter) 


Q. Did you have any other client at the moment, 

196 and I give you my professional assurance I shan’t 

ask his name, concerning whom you had a similar 

problem in order to learn similar details of the new zoning 
program? A. At that time? 

Q. Yes. A. I imagine I had a lot of people at that time 
who were interested in the effects of the Lewis Zoning Plan. 

Q. And this thing we call floor area ratio was a new 
idea to Washington, wasn’t it? A. Yes, sir. 

Q. And it required considerable study? A. It did. 

Q. So I take it your study of the Lewis Zoning Plan was 
for you to be equipped to deal with a number of clients? 
A. It was for both; primarily on May 12 for this one. 

Q. But you said you had other clients at the same mo- 
ment who had similar problems; is that right? A. I as- 
sume so. I don’t recall. 

Q. I mean, I am not— A. I don’t recall. 

Q. I am not pressing you unduly on that, am I? A. I 
don’t recall any specific problem in front of me on May 12 
when that law came out. I don’t recall any specific prob- 
lem in front of me three years ago. 

Q. You are happy to be a very busy man, aren’t 
197 you? A.I try to be, yes. 

Q. And you have a number of clients? A. That’s 
right. 

Q. And almost of sheer necessity you had this problem 
at the beginning of the Lewis Plan? A. Yes. I don’t know 
that I would have studied it the first day as intensely as 
I did, but I should be informed. 

Q. There would have come a time when you would give 
it the consideration you had, even for your own general 
edification? A. Yes. 

Q. You had this conversation with Mr. Livingston at 
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| some lake, whose name I can’t spell, much less pronounce, 
; in New York, on the 12th of May? A. Yes. 
Q. And on the 15th of May you went to see Mr. Shea? 
A. That’s right. 
Q. Is that correct, sir? A. Yes. 
i Q. What did you do on this case between the 12th and 
| 15th of May? A. (Pause) I don’t recall that I did anything 
particularly on this case. 
' Q. On the 15th you brought him a document of which 
Exhibit 2 is, according to you, a precise replica? A. 
198 To the best of my knowledge, yes. 


° ° ° * * ” * * * * 


Q. Do you have in your files or did you bring to court 
i with you any actual exclusive listing that you obtained 
from some client in May or even at any time in the year 
1958? A. I did. 
Q. Which you were using? A. I did. 
Q. Do you have one with you? 


Mr. Roberson: He gave it to me, Mr. Wilson. You asked 
me to get it and here it is (handing). 

Mr. Wilson: Will you mark this, please, Defense Exhibit 
for identification, No. 1. 

(Thereupon, Exclusive Listing Form of Plaintiff Kahn 
was marked Defendant National Savings & Trust Co. Ex- 
hibit 1 for identification.) 


By Mr. Wilson: 


Q. Mr. Kahn, as Mr. Roberson has indicated, I requested 
_that you bring one of these in and you have kindly ac- 
| commodated me and I show it to you now as Defendant’s 
Exhibit 1 for identification, and I ask you if that is the 
paper we have just been talking about (handing)? A. 
It is. 
199 Q. In order that the jury may not be confused by 
my conflict in English at this point, this is another 
| transaction having no relation to this case at all? A. That’s 
right. 
Q. But it bears a date in June 1958? A. Yes. 
Q. And demonstrates you were using this style of paper 


and form about the time you had this transaction with Mr. 
Shea? A. That is correct. 

Q. Thank you. 

Now, I have seen these little black books of yours. Your 
counsel was so kind as to let me see them a long time ago. 
Do you have them in the courtroom with you? A. I believe 
they are in my brief case, Mr. Wilson. 

Q. May I bring it to you, or can you get it? 

Mr. Roberson: I will give it to him. 

(Mr. Roberson handed the witness’ brief case to him.) 


Q. Would you pick out the one covering the dates of 15th 
to the 20th of May. I haven’t the slightest doubt you have 
them. I just want to see them again? A. Yes, sir. What 

month did you say, or date? 
200 Q. The two visits to Mr. Shea, and I may have 
misquoted the dates. I may have said the 12th and 
15th. Of course, I mean the 15th and 20th. A. Yes. 

Q. May I look over your shoulder? A. You may, indeed. 
I point it out to you (pointing). 

Q. Would you care to read it aloud? A. I will be glad 
to. ‘‘Eleven o’clock.’’ Incidentally ,hte book is dated May 
1958 on the cover. I have one for each month which I carry 
in my breast pocket. I have opened up the book to the 
page marked Thursday, the 15th. Under that day, the page 
for that day, I have a notation, ‘‘Eleven o’clock. Shea. 
Bliss Properties. Re’’—meaning regarding—‘‘First and 
Louisiana, Adams 4-3500.’’ 

I am not sure about that phone number. It is 25 or 35. 

Q. Thirty-five. A. Thank you. 

Q. That completes the note? A. That completes the note. 

Q. Now, can you find the similar one for the 20th? It 
would be in the same book, wouldn’t it? A. If it is in May 
it has to be in the same book. There is a page for Tues- 

day, the 20th, and that says, ‘‘2:30. Shea at Bliss.”’ 
201 By that time I was familiar enough with it to— 
Q. Thank you. Keep those before you. Do you 

have them for the rest of the year? A.I do, sir. 

Q. Between the 15th and the 20th, between the two visits 
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to Mr. Shea, what work did you do in relation to this case? 

| .A. I had begun the preparation of my brochure, begun the 

writing up of the extensive material, making many studies 

| and writing, and I also made an appointment with the 

photographer. 

:  Q. Was the photographing done between the 15th and 

| 20th or after the 20th? A. No. I said I only made the 

appointment.. It was made on the 20th after I left Mr. 

Shea’s office. 

'  Q. Now, there is, for example, as Mr. Roberson developed 

' with you yesterday, in one of the early pages a plat which 
you described in detail. 

| I think for the sake of accuracy it is the only plat in 
the book, isn’t it? A. There is an aerial photo and a map. 

| Other than those two this is the only plat. 

Q. Did you prepare the plat yourself? A. It was pre- 

pared in my office. I don’t think I prepared it myself. 

202 Q. You had a clerk do it? A. Yes, an employee. 

Q. And you had the plat books, did you not? A. 
Yes, sir. 

Q. By the way, in order that everyone may know what 
: a plat book looks like, although I am sure most of us do, 
would you say it is something perhaps 2 feet by 214 feet in 
| dimension, and don’t be technical with me about it. A. It 

is a little more than 2% feet long but it is a large book. 

:  Q. And it consists of—how many volumes are there? A. 

There are four volumes for the District of Columbia. 

: Q. And each page is a section or segment of the geog- 
raphy of Washington? A. The first page is an index map 

showing an entire section and each page after that shows 

a particular section. 

Q. Was the individual who did this for you a draftsman? 
A. No, he was not, although he had drawn maps previ- 
ously. 

Q. Do you recall whether this, even as to scale, could 
have been drawn precisely from the plat book? A. I don’t 
believe it was drawn to scale. I don’t recall. I didn’t do 
the work. 
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Q. This is a matter of pen and crayon, is it not? A. May 
I see it, please? 


203 This is a carbon copy. It looks like it. Since we 
had to make five copies at their request, this, to me, 
looks like a carbon copy. 

Q. But you agree with me that the color green— A. 
Was put on probably with a green-colored pencil, I think. 

Q. In other words, the photographic process, unless it 
was colored process, would not show green. A. It would 
turn out black. That’s right. The coloring was done by 
hand, probably. 

Q. You have noted here, or there have been noted here, 
according to you, the various dimensions of the plot of 
ground, are there not? A. Yes, sir. 

Q. And in the center is the statement that this consists 
of 60,338 square feet. A. That is correct. 

Q. In your testimony yesterday you stated that, to use 
the precise language, that these were the approximate di- 
mensions. 

Would you tell us why you use the phrase ‘‘approximate 
dimensions.’’ A. I use the word frequently. I don’t at- 

tach any significance to it. 
204 Q. Do you remember in some conversation with 
Mr. Livingston on the telephone that he told you he 
had a blueprint of the property? A. Ido. 

Q. Can you fix, Mr. Kahn, the telephone call in which 
that was said? A. It was said after the sale was made, and 
I believe the date of that call was October 7, 1958. 

Q. Do you recall his saying to you that the dimensions 
on your plat were not precisely accurate in his opinion? 


° e ° e * * ° * ° * 


211 The Witness: I believe there was a reference to 
that, yes. 


By Mr. Wilson: 


Q. Now, let me go over a few little items here that are 
not too important but I would like to get them cleared up. 
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The title, ‘‘It is a capital idea’’ is that something you had 
specially printed up? A. No. 
Q. How was that assembled, Mr. Kahn? A. The Board 


| of Trade has a pamphlet which they put out—and they— 


I am afraid it is not original with me. They have used it. 
Q. And this is a piece of heavy paper or cardboard, glued 
over the cover; isn’t it? A. Yes. 
Q. Right? A. Yes. 
Q. Now, at the bottom of the cover is a picture of 


' 212 =the Capitol, isn’t it? A. That is correct. 


Q. Is that an ordinary post card? <A. I believe so. 
Q. And, of course, you bought these in quantities that 


| would be adequate for the members you needed to make; 


is that so? A. Yes. 

Q. The writing in here is typewriting, isn’t it? It is not 
printing? A. That is correct. 

Q. These written legends were done on the typewriter in 
your office? A. Yes. 

Q. How did you go about that, Mr. Kahn? Did you 


: write this out in longhand and give it to a secretary to copy 


or did you use the hunt and peck system or did you dictate 
it? A. I didn’t type it myself. 
Q. I wouldn’t imagine you did, as busy as you are. A. 


I wrote it. It is my language entirely. I wrote it but I 


didn’t do the actual typing. Some one in my office typed it. 

Q. And on a typewriter in your office; right? A. Yes. 
Q. The little imprint here of your name and address and 
so forth, I say ‘‘imprint,”’ a little sticker on the front 


| 2138 inside cover; I take it you either had these stickers 


or this was cut off of some letterhead that you had 
or contract form? A. That is a sticker. 

Q. Thank you. And I think it also appears on the back 
inside cover toward the end? A. That is correct. 

Q. Then the street map is procurable in some guide or 
visitor’s map? A. I colored the green or some one in my 
office, but it is available commercially. 

Q. There is one little mark that is green and the rest 
is salmon red, if we men had to resolve the color. What 
do you call this? A. It is both a pink and a red and a 
gray and a black. 


82 


Q. I won’t argue about that. 

What is the green spot? A. The green spot is the way 
we designated the Bliss Tract on the map so that anyone 
not familiar with it could determine where the Bliss Tract 
was on the map. 

Q. You have testified about the photographs. Can you 
give us an approximation, or maybe you have a bill with 
you of what it cost you to get the photographs. 


(At the Bench) : 


214 Mr. Roberson: This is not a quantum meruit ac- 
tion. It doesn’t make any difference if the photo- 

graphs cost two cents or two million dollars. This is for 

breach of contract and not whether it cost—what it cost. 

Mr. Wilson: My theory is that this is a quantum meruit 
action. Yesterday I developed on cross-examination that 
there was absolutely no discussion between the parties 
about any commission. It wasn’t mentioned by either party. 
Therefore, there is no evidence here that commission was 
mentioned. 

The Court: Is there anything in the pre-trial statement 
as to the theory upon which the defendant is trying the 
case? 

Mr. Wilson: Yes. I reserve the right to attack any posi- 
tion, any kind of evidence that might be offered in support 
of the damages. May I find it for you? 

The Court: Yes. 

Mr. Wilson: I have this in mind. (Referring to the file 
of the Court.) 


‘cAt the time of trial, this defendant will contest 
any basis, method, or formula, of which plaintiffs in 
either case may tender proof for the purpose of estab- 
lishing the components that are claimed to make up 

the commission which is sued for. To the ex- 
215 tent that the plaintiff Dixon uses such methods 
of proof to establish damages under the first 
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and third counts, defendant National Bank hereby gives 
notice of its intention to make similar objections.’’ 


Mr. Roberson: That doesn’t change the situation one iota. 
i The theory of the plaintiff’s cause is that he is suing for 
breach of contract. The authorities in my memorandum 
indicate you can sue on implied contract, although it doesn’t 
spell out the compensation. 
The law is when you don’t mention compensation the 
usual and customary commission is understood between the 
parties. 
' he usual and customary commission is established in 
this evidence and therefor that is what we are suing for. 
We are not suing on quantum meruit. We get all or noth- 


ing. 
Mr. Wilson: There isn’t any question about the fact that 

| when we quit yesterday the witness said the provision in 

' his form about the usual and ordinary commission was not 

mentioned by either of the parties and it is not indicated 
in the listing Mr. Shea gave. 


The Court: Do you intend to introduce evidence in your 
cross-examination, in answers solicited, which would cause 
an issue to exist in this case whether or not, in the event 
of recovery by the plaintiff Kahn, that the measure of dam- 

ages would be a question of fact for the jury, the 
| 216 extent would be for the jury to determine? 
Mr. Wilson: Yes, on the basis of quantum meruit. 

The Court: In the event the jury finds one specific com- 
mission? 

Mr. Wilson: For work done. 

Mr. Roberson: That cannot be done. Hither we get it 
all or there is no recovery at all. Neither the Court nor 
Mr. Wilson can reframe our cause of action to sue in quan- 
tum meruit. That is not what we are suing for. We are 
suing on implied contract and when you don’t mention com- 
' pensation, the usual and ordinary compensation is under- 
stood. 

If we don’t get the full amount we don’t get anything. 
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Therefore, it is not one of the issues in this lawsuit. 

The Court: Gentlemen, in the present posture of this 
record, taking into consideration the contentions made by 
both parties, the Court is really not in a position to deter- 
mine this question summarily. 

It may well be that the Court will conclude that this is 
a suit for damages, suit for the enforcement of a contract 
and that the damages are liquidated. 

On the other hand, in view of the contention by counsel 
for the defendant at this time it is within the realm of 

possibility, of course, that the Court may conclude 
217 ~+—‘ that some issue exists as to the nature of the con- 
tract. 

In light of that undecided issue, it is undecided in the 
Court’s mind at this time, although I may have pronounced 
views on it, the Court feels the defendant has the right 
to develop its theory which will permit this evidence to be 
admitted. If the Court determines the issue favorably to 
the plaintiff, it can easily correct it on instructions and I 


do not feel there would be any great prejudice to the plain- 
tiff Kahn. 

J think the Court is constrained to overrule the objec- 
tion. 


(In Open Court:) 


Mr. Roberson: It is understood my objections to this type 
questioning go throughout the trial without having to re 
new them every time it comes up? 

The Court: The objection will be noted to this line of in- 
quiry throughout. 

Mr. Wilson: Mr. Reporter, will you read the pending 
question, so the witness may answer it. 

(Thereupon, the reporter read the pending question as 
follows: 


‘Question. Can you give us an approximation, or 
maybe you have a bill with you, what it cost you to 
get the photographs.’’) 
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The Witness: I would approximate between $50 
218 and $100. I don’t recall. It has been a long time. 


By Mr. Wilson: 


Q. In your description yesterday of the procuring of 
the photographs, I don’t believe that you laid particular 
stress upon the two-page aerial photograph. 

Would you hold that so it won’t close so J may move 
away from you. A. I am holding it. 

Q. Thank you. 

Will you tell us where you got that from? A.I got that 
from a printer. 

Q. This wasn’t something which you had the photogra- 
pher procure for you? <A. No. 

Q. This was already—what shall I call it—fabricated, 
already in existence? <A. Yes. 

Q. As a completed thing? A. I trimmed it, colored it, 
and put this notation upon it. 

Q. And you bought from the printer four copies of it? 
A. I got many more copies than that, but I secured them 
from the printer. 

Q. As a matater of fact, is it not true, and I presume 

you have noticed this, that on the back on one of 
219 ~~‘ these two pages there are acknowledgments? A. Yes. 
Q. Do you remember that? A. Yes. 

Q. Saying that somebody named Reed Research, Incorpo- 
rated, is indebted to the following sponsors for material 
used in the compilation of this brochure: American Asso- 
ciation of State Highway Officials, Bethlehem Steel Corpo- 
ration, Brush Electronic Division of the Cleavite Corpora- 
tion, Cambridge Wire Cloth Corporation, Chrysler Corpo- 
ration, E. I. duPont, Log Electronics, Incorporated, New 
York Wire Cloth Company, Ox Fiber Box Company, and 
Raymond Rosen Company. Special notices made of the 
organization, design and execution of the AASHO road 
tests, page 5, by the National Academy of Sciences, National 
Research Chemists—— 
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The Court: Just a moment. I am wondering, and this 
is not criticism of counsel, if some shorter reference cannot 
be made to these matters sought out, or sought to be brought 
out by the witness, rather than to extend the record by 
reading every word. 

Mr. Wilson: I will certainly comply with that, Your 
Honor. I am through reading this one, though. 

The Court: This is for future reference. 

Mr. Wilson: Very well. 


220 By Mr. Wilson: 


Q. What did four copies of this aerial photograph of 
two pages cost you? A. I acquired a number, more than 
four. 

Q. You can’t charge us with but four, can you. A. They 
were all free. 

Q. Huh? A. They were all free. 

Q. Was it on the—let me see if I am through asking 
you about this. (Pause) 

Was the brochure, No. 2, ready when you called Mr. 
Livingston on the 23rd of May to get the precise names 
of the Brotherhood and members of the committee? A. I 
don’t know. 

Q. What is your best recollection, Mr. Kahn? A. I had 
written up most of the material, Mr. Wilson, and I don’t 
know how far the typing had gone on the insertions into 
the brochure. I don’t know. 

Q. Your best recollection is that you mailed the brochure 
to Indianapolis from New York on the 26th of May? A. 
That is correct. 

Q. Let me ask you this: Is there any significance in 
the fact that you mailed them from New York and not from 

Washington? A. Perhaps one significance. I had 
221 to leave Friday afternoon to go to New York and 

J didn’t have time to get to the post office. I wanted 
to get them out. I didn’t want to delay it so I just took 
them with me and mailed them from New York on Monday 
the 26th. 


In answer to your question, the only significance may be 
regarding the cover, a carbon copy of a cover letter. 
Q. You have the advantage of me on the days of the 


. week. Are you suggesting the 26th was a Monday? Do 


you know that? A. Yes. 

Q. You went up to New York on the previous Friday? 
A. That is correct. 

Q. What day would that have been? <A. The 23rd. 

Q. And these were all intact and ready to go when you 
left Washington? A. Definitely. 

Q. So that then the actual work, photography, buying 


i the several little items that are pasted in here, the drawing 


23rd. 


of the design of the plat, and preparation of the various 
legends occurred between the afternoon of the 20th and 
before you left Washington on the 23rd? A. Very late the 


Q. You saw Mr. Shea on the 20th. Did you say 
222 2:30 in the afternoon? <A. That’s right. 

Q. And so—help me again. What day of the week 
was the 20th? A. Tuesday. 

Q. Now, what time did you go to New York on the 23rd? 
A. I put in a full day in my office on the 23rd. 

Q. So you had Wednesday, Thursday, and Friday, and 
the remainder of Tuesday afternoon to work on this 
brochure; is that correct? A. To finish it up, yes, sir. 

Q. I am sorry. I must have misunderstood you. Had 
you prepared any phase of this brochure before you left 


| Mr. Shea on the 20th? A. Yes. I had begun doing some of 


my work for it. 

Q. Which part of it, because I guess I misunderstood 
you. Had you dictated or written in longhand any— 
A. Yes. 

Q. —any page? A. Yes. 

Q. Oh, well, we overlooked that. When did you start 
writing the legends that went into this brochure? A. 16th, 
17th, 18th. 
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Q. So the work that you did, 16th, 17th and 18th— 

A. (Interposing) I said I didn’t know when it was finished. 
I had been working those days. 

223 Q. On the legends? On the little statements? A. 
On assembling everything that is in there. 

Q. On the statements you have in here, I am asking you 
when you physically had these written up. A. I can only 
tell you when I began. I don’t remember when each thing 
was ended. I began between the 15th—I was working on 
it between the 15th and 20th. I don’t know when each 
page was finished. 

Q. Were you born here? A. I was. 

Q. You could take a five-minute ride around the neighbor- 
hood and recognize every building of a public nature that 
was near to you, couldn’t you? <A. I believe I could. 

Q. You didn’t have to research it? A. One or two, per- 
haps, but I think I know the neighborhood. 

Q. You know where the Federal Power Commission is? 
A. I do. 

Q. Where is it, by the way? A. It is on Constitution 
Avenue right beyond the Mellon Art Gallery. 

Q. I wonder if you are talking about the Federal Trade 
Commission? A. I thought it was the Federal Power 

Commission. 
224 Q. Isn’t the Federal Power Commission located 
around G and H and 4th and 5th, where the General 
Accounting Office is? A. I don’t have too much contact 
with those two. I may have the two reversed. If one is 
on Constitution Avenue, then the other is the other location. 

Q. You have the General Accounting Office and the Fed- 

eral Power Commission listed next to one another. 


By Mr. Wilson: 


Q. Now, we have some of this paper work physically 
going through the typewriter in your office between the 
two visits to Mr. Shea. A. I didn’t say that. I said I had 
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. started preparation of that brochure shortly after my first 
| —shortly after the May 15 visit to Mr. Shea. 
I said that I had begun preparation of it. I don’t 
225 iknow what days it went through the typewriter. I 
don’t know what days I wrote what pages. I know 
by the 23rd it was finished. 

Q. Did you have either dictation or longhand notes 
prepared of the text of these pages between the two times 
you saw Mr. Shea? A. Yes. 

Q. You did? A. Oh, no. Exeuse me. Will you repeat 
the question, please? 


The Witness: I had begun it. I don’t know if it was 
completed and on what day. 


By Mr. Wilson: 


Q. You actually began working on the text of this bro- 
chure, then, after your visit to Mr. Shea, or beginning 
with your visit to Mr. Shea on May 15? A. That is 
correct. 

Q. And by the evening of May 23rd this was a com- 

pleted package and taken by you to New York? 
226 A. That’s right. 

Q. Can you estimate the number of hours that you 
gave, first, and. the number of hours your staff gave in this 
period of time, and we are talking now about days which 
began May 15 and ended May 23. We are talking about 

eight days. 
| How many hours did you give to that, Mr. Witness? 
| A. You are not referring to any of the study made before 
May 15? 

Q. No. We have that separately. A. All right. It was 
more or less a full-time task for myself and my office. We 
devoted ourselves pretty fully to it. 

Q. And your office, in this connection, consisted of how 
: many human beings? A. One full-time and one part-time. 
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Q. The one who did the draftsman work, shall I call it 
that, is that a full-time or part-time? A. The person who 
did the drafting was a full-time employee. 

Q. And what is the deseription of your part-time em- 
ployee; what kind of work? A. We employ a good deal of 
part-time stenographic services because when we get into 
a rush job we want to get out and we are not equipped to 

do it. It is inefficient to employ a large staff to do 
297 work which is not re-occurring. You hire outside 
help when you need it. 

Q. From the 15th to the 23rd, that would be a Saturday 
and Sunday coming in; wouldn’t it? A. No, sir. Oh, there 
is one Saturday. Excuse me. That’s right. 

Q. Did you work on Saturday and Sunday on this with 
your staff? A. I don’t know. 

Q. Did you work at nights? A. I don’t recall. 

Q. What are your hours of work? Let’s be more specific. 
What were your hours of work in those days, Mr. Kahn? 
A. Usually, approximately 9 until 5:45. 

Q. Let’s call it 6 o’clock. It is a little easier to figure. 
What do you take, an hour for luncht A. Sometimes I eat 
at my desk and sometimes I go out. If I go out I take a 
half an hour to an hour. 

Q. Can you stretch your memory what you did in these 
days in this connection? A. I don’t recall. 

Q. Would it be fair to allocate 8 or 9 hours to your day 
in this period? A. That’s correct. 

Q. You don’t recall if you and your staff worked on 

Saturday and Sunday so we are talking now about 
928 six days instead of eight and you don’t recall any 
night work? A. I don’t recall. 

Q. Would I be unfair if I multiplied six by nine and 
zot 54 hours that you put in on the brochure per week? I 
am taking nine hours a day for six days and I get— A. 
Then, you have a couple of days in another week, don’t 
you, sir? 

Q. No. We figure from the 15th to the 23rd, or eight 
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| days; with Saturday and Sunday that reduces it to six, and 
| nine hours a day times six is 54 hours. A. I shan’t quibble 
| with you over an hour or two, Mr. Wilson. 

Mr. Wilson: Thank you. 


By Mr. Wilson: 


Q. What would you say was the time of your part-time 
' employee for this job; and that was your stenographic 
| help? A. Yes. Outside stenographic, you mean? 

Q. The person who did your plat for you was— A. Full 
time. 

Q. (Continuing) —can also do shorthand and typewrit- 
ing? A. Some typing, but no shorthand. 

:  Q. Now, let’s take for example, during this period of time, 
your part-time employee working the same six days; how 
many hours? A. Working how many hours in total— 
workweek—you use the same figure. I don’t know. 
Q. Fifty-four hours? A. I don’t know; yes. 

Q. But would part time split that or would you mean 
part-time employee? A. Of course, are you talking about 
part-time or full-time employee? 

Q. Part-time employee? A. Part-time employee, since I 
don’t have any clear recollection of it, cut it in half. I don’t 
know. 

Q. We will call that 27 hours. A. I don’t know. I would 
be willing to accept that. 

Q. What would that cost you? A. I don’t remember, 
either. 

Q. What was the going rate?. A. The going rate then 
was about $3 an hour. 

Q. So we multiply $3 an hour by 27 and we get about 81. 

Now, your full-time employee was putting in the same 

, time you were, the same 54 hours you were? <A. I would 
assume so. 

Q. Sir? A. Yes. 

Q. Not working on anything else at the time, in your 

office? A. I don’t recall. We devoted the majority 
230 ~—of our time. 
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Q. Would you want to assign to this transaction, 
this brochure, the whole 54 hours? <A. I don’t recall how 
many hours, Mr. Wilson. 

Q. What did you pay your employee, either per day or 
per week? A. I would assume with fringe benefits and 
everything else it probably came to about $125 a week. 

Mr. Wilson: Your Honor, I am going to move to another 
subject matter. Would you like to take the recess? 


* * * ° * ° ° * * e 


Q. Mr. Kahn, will you open your little black book? A. 
May I have it back again; I am sorry. 


(Mr. Roberson handed a brief case to the witness.) 


Q. Let’s look at the days of May 15, 16, 17, 18, 19, 20, 21, 
22, and 23, 
231 May I again look over your shoulder, sir? A. 
What days do you want? 
Q. I want to begin with the 15th of May. A. There is 
May (indicating). 


* * * ° ° ° ° ° * Sd 


Q. Now, Mr. Kahn, I want to ask you a question, as fairly 
as I know how, and if you don’t think it is fair, you tell me 
so and then make your own explanation. 

Just turn the pages of the 15th, 16th, 17th, and I think 
then comes a Saturday and a Sunday, and the 18th and 19th, 
and 20th. 

With the exception of Friday, which only has about 
three entries on the page, and one entry on Saturday, and 
none on Sunday, as I see that little book it is filled up with 
notations on every other one of these days you said you 
were working exclusively on the brochure. 

Now, first look—I am sure you will readily reaffirm my 
statement of the description of those pages. 

Starting with the 15th and excluding the Saturday 
232 and Sunday, and counting about three entries on the 
Friday, are those pages not filled up— A. Beginning 

with the 15th? 
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Q. Yes. A. A number of phone messages which I was 
to make are noted here. 

Q. I want you to make your explanation but let’s get one 
thing for the jury first. I am accurate in saying that begin- 
ning with the 15th and going up to the 23rd, each page is 
filled up in the manner in which you fill them up with the 
exception of only three entries on Friday, one entry on 
Saturday and none on Sunday; is that correct? A. Sub- 
stantially filled up. 

Q. Now, is it your practice ever to use two pages for one 
day’s work? A.I try to avoid that except where the 
adjoining day may be a Saturday or a Sunday I will flip 
over because Saturday and Sunday are frequently blank or 
less occupied. 

Q. Now, my next question is: Are the kinds of entries 
that appear in these pages we are now talking about, 15th 
, to the 23rd, are the kinds of entries there the same kind 
of entries you were accustomed to make in all the pages of 
your diary, phone calls or engagements? A. I would say 

these are average, if that is what you mean. 
233 Q. Yes. With the exception of the notation on the 
15th that you went to see Mr. Shea, and that took 
, about four little lines of that little page, as I remembered 
it, of your pencil writing, did it not, on the 15th? A. 
Three lines. 

Q. And the exception of the visit to Mr. Shea on the 
20th, which I recall took two lines, if I recall correctly. 
A. One. 

, Q. Thank you. What other items on any of those pages 
; related to this subject matter? Take your time now and go 
over it slowly. A. (Pause) 
Q. Perhaps instead of making notes you might call them 
, out as you go along. You are now on the 15th? A. I am 
| now on the 15th. ‘‘One o’clock on the 15th. Haley, photog- 
, rapher, Lawrence 66984, parking lot behind Teamsters 
Building.’’ 
That’s where I met the photographer to go and take the 
pictures. 
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Q. Is there anything else on that page relating to this 
case? What did that take, three or four lines? A. Two 
lines. 

Q. And you are now on the 16th? A. I am. 

Q. What day of the week is that, by the way? 
934 A. Friday. On the 16th I have a notation for pic- 
tures, Dupont 76800, rear 2412 17th and Kalorama. 

I believe that’s your aerial photo that you mentioned. 

Q. That was given to you there? A. That’s correct. 

Q. That’s the only one on that page? A. That’s four 
tines on the 16th. 

Q. Thank you. The 17th will be—the 16th was a Friday? 
A. Yes. 

Q. You have about three items mentioned? A. That’s 
right. 

Q. Is that Saturday with reference to anything here? 
A. No. 

Q. You have something at the bottom of the page. Is 
that relative to this case? A. Yes, it is. 

Q. What does it say, Mr. Kahn? A. ‘‘Tracing of Union 
site.’’? I would assume that has to do with the map. 

Q. But you didn’t do that yourself? A. No, I didn’t. 

Q. Going to Monday, and Monday will be what date? 
A. Nineteenth. 

Q. See what you find there on that date for this 
235 work. <A. (Pause) There is a notation here on the 
19th. 

Q. You say there is or there isn’t? A. There is. 

Q. Would you like to read it? A. ‘‘Get written listing 
from Bliss.’’ Two lines. 

Q. Good. If you are ready, of course, turn to the next 
page. A. There is another notation on the 19th, before 
I turn. 

Q. Would you give it? A. It says, ‘“‘Study zoning 
appeals.’’ 

Q. Wait a minute. Will you hold that a minute? A. I 
am not sure of the word ‘‘appeals,’’ if that is what you 
are going to ask. 
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Q. There wouldn’t have been any Lewis Zoning Appeals 
by the 19th of May, would there? A. I don’t know, Mr. 
Wilson. Three years ago, I don’t remember. ‘‘Study 
zoning appeals.”’ 

Q. Thank you. You are turning now to the 20th? A. 
That’s correct. 

Q. Tuesday? A. Tuesday. Do you want me to read 
these out? 

Q. I want you, on any occasion that you find an item that 

refers to this work, I think in complete fairness, we 
236 should have it. A. It says, ‘‘Bud’’—the person in 
the office—‘‘type exclusive.’’ 

Q. Meaning? Oh, that means type the exclusive contract? 
A. I would assume so. But that is not an exclusive. I 
don’t know if that referred to that document or another 
document. 

Q. These exclusive forms of which No. 2 is a copy, were 
not printed up; they were typewritten up separately? A. 
No; definitely not. That is a reproduction. It is identical 
to the others. That is probably a multilith process. 

Q. What do you make out of that phrase there? A. I 
don’t recall. 

Q. Do you know whether it had something to do with this 
ease? A. I don’t know. 

Q. Thank you. Go ahead to something else, if anything. 
A. “Listing from Bliss.’’ 

Q. This is before or after you met Mr. Shea? A. This is 
before and that is a reminder to make a phone call to make 
an appointment. 

Q. And then you did have a note there of that fact; didn’t 
you? A. I am coming down to that, sir. At 2:30 ‘“Shea 
at Bliss,”’ so that I did have that appointment at 2:30. 

Q. Thank you. Now, you have turned to the 21st, 
237 which is a Wednesday? A. That is correct. 


(There was a pause.) 


Q. You are turning to the 21st? A. Twenty-second. 
Q. Twenty-second. The page you just turned was the 
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21st. Excuse me. The page you turned? A. From the 
21st to the 22nd. 

Q. You had no comment for the 21st? A. I don’t think 
I said anything. 

Q. I didn’t hear you. 

Now, you are going to go to Thursday, the 22nd? A. 
That’s right. I don’t see anything further. 

Q. You mean you see nothing either on Thursday or 
Friday? A. That’s correct. 

Q. Do you have a notation of your going to New York 
on Friday? A. Yes, I do. 

Q. What time is it? A. No, not on Friday. I beg your 
pardon. I have one on Monday. I don’t know the exact 
time. It could have been Saturday morning, also. I went 
to New York over the weekend and I was there on Monday. 

Q. Then, when you said awhile ago you went late 
238 «=F riday night— A. I said I worked all day Friday. 

Q. But you said you went to New York late Friday 
night. A. All right. I worked all day Friday and I was in 
New York over the weekend. 

Q. Coming back to the two visits you had with Mr. Shea, 
was it on both occasions you identified your prospect to 
him as being the Carpenters Brotherhood? A. I did. 

Q. That is clear to you? A. Yes, it is. 

Q. On one of these two occasions, did you learn there 
was a lease upon these premises? I did. 

Q. Did you see the lease? A. I did not see the lease. I 
was informed of it. 

Q. Did you get your entire information about the lease 
from Mr. Shea? A. I did. 

Q. Had you, incidentally, Mr. Kahn, learned up to this 
point of the trusteeship of the National Savings & Trust 
Company for the Bliss Properties? A. Up to what point, 
Mr. Wilson? 

Q. 20th or 15th of May, 1958? A. No. 
239 Q. As a broker, were you not interested in the 
details of the lease and whether there was one which 
could be abrogated? A. Yes, I was. 
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Q. Did you ever make any further investigation of the 
lease except for Mr. Shea’s explanation to you? <A. Mr. 


| Shea had a copy of it and he checked his records: and said 


it had a 120-day cancellation clause in it. 

Q. He had it in his hand? A. I don’t know. He went 
to a file cabinet. 

Q. Did you ask for permission to examine it? A. No, 
I did not. 

Q. Have you seen that lease at any time up to the present 
moment? A. No. 

Q. Were you ever told the tebe is cancelable on 120-day 


, notice only by the seller? A. Mr. Wilson, I was told it was 


cancelable in 120 days. 
Q. You were not at all, or you did not learn that if this 


| transaction had been concluded that without the cancelation 
| notice being given by National Savings & Trust Company, 
: the Carpenters could not have canceled the lease? A. I was 
i told there was a lease to the Sinclair Oil Company and that 


lease was cancelable on 120 days’ notice. 
240 Q. That is all you were told? A. Yes. 

Q. Were you told the lease was otherwise a ten- 
year lease running from December 1955 until December 
1956? A. Not ’55 to 56. 

Q. I mean 1965. I mentally reversed the figure. Thank 


| you. A. I was told that it expired in 1965. I did not know 


when it began, if it ran its full course. 

Q. Did you mention the lease in your brochure, No. 2, 
to the Carpenters? A. No, I did not. It had no bearing. 

Q. Why do you say it had no bearing? A. It had the 
120-day cancelation clause in there. 

Q. But if I tell you that was only cancelable by the seller 
and that when the Carpenters got it, if they had not can- 


: eeled by then, it could not be canceled, would it have had a 


bearing? A. The Carpenters would have—any normal per- 
son buying property of that size would demand possession 
or they would extend the delivery date of the deed 120 days 


: to cover that. This is a matter of mechanics. 
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Q. Let me ask you, first, who were you serving in this 
transaction, the Carpenters or Bliss Properties? A. Bliss 
Properties. 

Q. Didn’t you recognize that you had certain duties 

241 to this prospect of informing them of all the details 

you could garner? A. I have a duty to perform any 
material, important details, yes. 

Q. But you did not mention in here, by direction or in- 
direction, the fact that the Sinclair Gasoline Filling Station 
had a lease, even though according to you it had a termin- 
able provision in it, you didn’t mention it, did you? A. No, 
I did not. 

Q. On one of the two occasions you saw Mr. Shea, did 
you get into a discussion with him about whether there was 
what we call water on the land? A. A branch of the Tiber 
Creek. 

Q. Indeed, you were aware of that before you saw Mr. 
Shea, weren’t you? A. I was aware of it, but I don’t know 
the day. 

Q. Every boy who grew up in this town has heard about 
Tiber Creek, hasn’t he? A. It is known. 

Q. Sir? A. I don’t know about every boy. 

Q. You have known it all of your life, haven’t you? A. 
No, I haven’t known it all of my life. 

Q. You knew it meandered somewhere down from the 

Capitol, perhaps across Pennsylvania Avenue, Con- 
242 stitution Avenue, and eventually went into the Poto- 
mac River, didn’t you? A. Yes. 

Q. And you were aware of the fact that either Tiber 
Creek or a tributary of Tiber Creek was either creeping 
underneath this land or close to it, weren’t you? <A. Mr. 
Wilson, when you say I knew it— 

Q. I said you were aware. A. I suspected it. 

Q. Did you mention to this prospect a single word about 
water under this land? A. No. I discussed it pretty fully 
with Julian Berla, the architect, though. 

Q. My question is, is it in the brochure? A. No. 
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Q. Did you orally state it to Mr. Livingston? A. I don’t 
recall stating it. 

Q. Do you recall whether you orally stated to Mr. 
Livingston about the lease? A. I don’t recall. I don’t 
believe so. 

Q. Are there any other facts that were known by you 
which related to this property which were omitted from 
the brochure, as you sit here on the stand today? A. 

Yes. 
243 Q. What else did you omit? A. Mr. Shea told me 
the Bliss family ran a hotel there many, many years 
ago and that the railroad used to run up and down the Mall. 

Q. All right. May I stop you. Let me correct my 
question. 

Did you recite any contemporaneous facts? 

Strike that. 

Are there any contemporaneous facts known to you as of 
1958 relating to this property which you have omitted from 
the brochure in addition to the lease and Tiber Creek? A. 
I don’t recall, Mr. Wilson. 

Q. Did you say you assembled a fourth complete copy of 
the brochure? A. Yes. 

Q. And the one which is in evidence here, which Mr. 
Roberson gave you yesterday, is your complete copy? A. 
J have an incomplete copy which was kept and that is all. 

Q. Did you take it by and show it to Mr. Shea? A. On 
what day? 

Q. On any day; on any day of your lifetime. A. It 
wasn’t finished until after the 15th of May or the 20th of 
May. My next meeting was on October 7. 

Q. No. October 2. A. October 2, and I don’t re- 

244 call whether I did or not. I don’t remember—I told 
him about it in great detail. I had it with me at the 

bank. I don’t recall whether I took it with me on the 2nd. 

Q. Let’s fix these dates. You saw Mr. Shea on the 
20th of May, and you talked to him on the telephone from 
the bank on the 29th of September, 1958? A. That’s right. 
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Q. If my calculation is correct, that is four months; June, 
July, August and September. Am I correct? A. Yes. 

Q. Did you have any communication with Mr. Shea in 
any form or manner between those two dates? A. I don’t 
remember any. 

Q. Do you remember any? A. No, I don’t. 

Q. Have you got a diary entry which will show it? A. I 
would have to scan through them and I don’t have any 
recollection. 

Q. Will you, as this trial progresses, and when you 
are off the stand today, will you make that research? A.I 
will. 

Q. So tomorrow we may tell this jury. You remember 
one? A. None at the moment. 

Q. You know you didn’t write him any letters, 
245 don’tyou? A. That’s right. 
Mr. Roberson: What do you want him to look up? 

Mr. Wilson: Whether he has any entry in these little 
black books of any communication with Mr. Shea, letter, 


telephone, personal contact, rubbed against him in an 
elevator, saw him in a restaurant,— 

Mr. Roberson: Between what days? 

Mr. Wilson: May 20 and September 29, four months 
and ten days. 

Mr. Roberson: Thank yon, sir. 


By Mr. Wilson: 


Q. You can’t think of any? A. I can’t remember any 
from that time. 

Mr. Roberson: You don’t count the telegram that is 
in evidence? 

Mr, Wilson: That was the 29th. 

Mr. Roberson: You do not include the 29th? 

Mr. Wilson: You were dozing, Mr. Roberson. 

Mr. Roberson: I sure was. 

Mr. Wilson: We had him at the Trust Company on 
the 29th and that was the cut-off period. 


By Mr. Wilson: 


Q. Just to recapitulate this,—before I recapitulate it 
let me ask you this: 

Your next phone call with Mr. Livingston was on 
246 the second of June, wasn’t it? A. That’s correct. 
Q. He called you? A. Next phone call after what? 

Q. We were in the event of May 26th when you mailed 
the brochure. A. The next phone call was June 2d, 1958. 

Q. Is that in your little black book? A. June 2, 1958? 

Q. Yes. A. Yes, it is. 

Q. What does it say? A. Mr. Stevenson, Carpenters, 
Operator 19, Indianapolis, Melrose 5-6571. 

Q. Was that an incoming call or outgoing call? A. That 
was an incoming call from Operator 19 and would indi- 
cate I was to call Operator 19 in Indianapolis. 

Q. Is that literally an accurate entry? A. I don’t under- 
stand the question. 

Q. Did you talk to Mr. Stevenson on the 2d day of 
June? A. I believe I did. 

Q. Did you not testify yesterday you talked to Mr. 

Livingston on that day? A. Yes, I did definitely 

247 ~=« testify I talked to Mr. Livingston that day. 
Q. Did you suggest yesterday that Mr. Stevenson 
was also on the phone that day? A. I wasn’t asked that. 

Q. Is it your testimony that Mr. Stevenson was also 
on the phone? <A. I believe he was on the phone. 

Q. After you had that conversation and that conversa- 
tion was a thank you conversation, and they appreciated 
what you had done and that sort of thing; is that right? 
A. It was a good deal longer— 

Q. I understand. You testified to that. 


s * * ° * e * s Cd 

Q. His Honor wants you to complete your answer. 

Counsel thinks you didn’t have an opportunity to do 

so and His Honor indicated to us that you should be per- 
mitted to, and I, of course, am happy to have you do so. 
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A. The call of June 2 was more than a thank you be- 
cause it was a very lengthy conversation embracing a lot 
of details that had been put into the brochure, compli- 
menting me on the good job that had been done, going 
over some of the data in it; asking questions, for example, 
the one about the red dot on page 2 and what it meant, 
other data which was in the brochure and ending up 
by telling me they thought I had done an excellent job 
and thanking me. 

Q. Incidentally, in that conversation was there any state- 

ment by either of those gentlemen to you that they 
250 were already familiar with this property before you 
had communicated with them? A. No. 

Q. Did that transpire in any telephone conversation you 
had with either one of them? A. It never occurred until 
after the meeting of September 29. 

Q. Then, you are telling us that on some occasion after 
September 29, one of these gentlemen—who was that, 
Mr. Livingston? A. That’s right. 

Q. Informed you they were acquainted with this site 
before you had presented it to them? A. After they had 
visited Mr. Shea, yes, they told me that. 

Q. But the answer is yes? A. Yes. 

Q. Yesterday when you were being interrogated in this 
same chronological order by your counsel you went from 
the second of June to the first of July when you dispatched 
a letter to the Carpenters. I interrupted Mr. Roberson to 
ask him if there was anything in between the second of 
June and the first of July and he replied no. 

Do you reaffirm that, sir? A. Do I reaffirm? 
251 Q. That there were no communications between 
you and the Carpenters or their representatives be- 
tween June 2 and July 1? 


The Witness: I have a vague recollection of a phone 
call on June 16. I thought there had been one but I 
don’t recall what was said. 
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By Mr. Wilson: 


Q. Is there an entry in your little black book for the 
16th of June? A. There is. 

Q. What does it say, sir? A. ‘‘Call Carpenters in 
Indianapolis.’ 

Q. Your present testimony is that you are not sure 
whether you did or not? A. That’s correct. 

Q. Do you remember on the deposition I took of you 
that you were confident you had had such a conversation? 

A. I ended up that conversation by saying I wasn’t 
252 confident, in the final pages—in the final answers I 
said I wasn’t confident of what was said. 

Q. I am going to refer to page 23. Then I am going 
back to page 22. Both of these should be read, and perhaps 
I should read them in the order of the pages. 

Mr. Wilson: Do you have your copy? 

Mr. Roberson: Yes, sir. 


By Mr. Wilson: 


Q. I had asked you about— 

The Witness: Mr. Wilson, may I open up mine? 
Mr. Wilson: Sure. Do you have one, too? 

The Witness: Yes, sir. 

Mr. Wilson: Good. 


By Mr. Wilson: 


Q. I think it had been developed already that you had 
referred to two calls, June 2 and June 16, and I said— . 

The Court: What page are you reading from? 

Mr. Wilson: Page 22, Your Honor. 

The Court: Proceed. 

Mr. Wilson: I said: (Reading from deposition:) 


‘‘Now, I want to develop a couple of general facts. 
“Did you talk to Stevenson again? 
‘‘Answer. Yes, 
‘‘Question. More than once? And if more than 
253 once, give the dates. Let’s fix the dates of the talks 
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with Stevenson and we will develop the facts seriatim. 
What other dates with Stevenson? 

“Answer. I have a note in this book as of June 16th, 
58, that they called and got more information. Now, 
that is a call from them. I can fix the dates more posi- 
tively on calls I made because I have records of phone 
bills. But on June 16th they called and got some more 
information regarding the information in the brochure. 
I think you have looked at the brochure and it is fairly 
complete. 

‘Question. Who called? 

‘¢Answer. Mr. Stevenson and Mr. Livingston. 

“Question. You talked to both? 

“¢Answer. Yes, they were on the line. 

“Question. Are you going to fix any other times of 
conversations with Stevenson ?”’ 


Then, I think we got into some other dates. Incidentally, 
if I am passing over something you would like to have 
read, don’t hesitate to interrupt me. 

Mr. Roberson: Yes. I think you are blurring the 
distinction between Mr. Livingston and Mr. Stevenson. I 

think you might as well read it all. 
254 Mr. Wilson: All right. 


(Read from deposition :) 


“Question. Are you going to fix any other times of 
conversations with Stevenson? 

“Answer. Yes. We seem to have skipped over—did 
we mention May 23rd? 

“Question. You didn’t fix May 23rd as Stevenson. 

“Answer. Wait a second. We have jumped from 
Livingston to Stevenson. When you say other conver- 
sations— 

“Question. I didn’t say ‘other conversations,’ I said 
other conversations with Stevenson. 

‘Answer. I apologize. No, there were no further con- 
versations with Stevenson. 
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“‘Question: Then we established that you had two con- 
versations only with Stevenson, June 2nd and approxi- 
mately June 16th? 

‘Answer. Right. 

“Question. Both were incoming calls to you? 

‘‘Answer. Those two were incoming calls. 

“‘Question. And the call on June 2nd appeared to 
you to be with Stevenson alone while the call on June 
16th seemed to involve both Stevenson and Livingston? 

‘‘Answer. On June 2nd—excuse me—on June 2nd 
255 was the first time Stevenson called me, and Living- 
ston was on the phone. 

“Question. He was on that one too. Now are you going 
to fix it that he was on the phone on the 16th too? 

‘‘Answer. I am going to say this: I can recall every- 
thing that happened on June the 2nd, or remember the 
call and the conversation. I am a little hazy on the details 
of June 16th. June 2nd they were both on the phone 
definitely and I recall the conversation and a good deal 
of detail. I don’t recall the conversation or the details 
of the call of June 16th.”’ 


The Witness: That’s what I just said. 
Mr. Wilson: Have I covered it? 
Mr. Roberson: That covers it. 


By Mr. Wilson: 


Q. What I want to establish is, did you have a call on 
the 16th or not with these gentlemen? A. I don’t recall 
the conversation or the details of the call of the 16th. 
I said it in the deposition and repeat it again. ; 

Q. That to me means you don’t recall the text of the 
conversation or the details. Do you mean you don’t 

even recall having had the conversation? A. I be- 
256 lieve there was one but I am not positive. 
Q. On the 16th? A. That’s right. That’s what 
I said here. 
Q. And you don’t know anything about what was said? 
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A. I don’t recall the conversation or details of the call 
of the 16th. 

Q. Did you, after these two calls, if there were two, 
or one if there was only June 2, did you contact Mr. Shea 
and say that the Carpenters were interested, that you had 
gotten a phone call, that they were grateful to you, and 
that you had a real active prospect here? A. No. 

Q. After the June 2 call, and whether or not June 16, 
was your next communication Exhibit 5, the July Ist 
letter? A. Next communication with whom, Mr. Wilson? 

Q. Oh, the Carpenters or the representative. A. That’s 
correct. 

Q. Between the 26th day of May and the first day of 
July, with the exception of one and maybe two phone 
calls, what did you do on this matter? A. I would have 
to check the dates upon which I had conversations with 
Mr. Berla or Mr. Abel, and I may have done a little more 
research as to building sites, but I don’t recall clearly 
what I did on every day three years ago. 

Q. This attachment that went out with Exhibit 
257 5, the lower portion of it, did you get that from 
the newspaper? A. I did. 

Q. And the upper portion, is this a hand sketch? A. 
Yes, and there is some typing also. 

Q. Who made this? A. I don’t recall, Mr. Wilson. 

The Court: What do you mean by ‘‘this,’? Mr. Wilson? 

Mr. Wilson: Am I falling into error again, Your 
Honor? 

The Court: No. You said ‘‘this’’ and there is nothing 
in the record to indicate what you are talking about. 

Mr. Wilson: I am sorry. The attachment to No. 5, 
Your Honor. 

The Court: Thank you. 


By Mr. Wilson: 


Q. You understand I am referring to the upper portion 
of Exhibit 5, which you say has some typewriting and 
which I say has some sketches besides? A. Both. 
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Q. You don’t know whether you did it or somebody in 
| your office? A. I don’t recall at this moment who made 
that map. 
Q. In this Louisiana Avenue map you refer in the first 
| paragraph to ‘‘our Louisiana Avenue site.’? 


‘Our local newspaper ran the enclosed photo- 

258 graph recently. In view of the fact it was taken 

from a building behind our Louisiana Avenue site 

| it magnificently demonstrates the view and dignity of our 
location.’’ 


Would you like to explain in what manner you were 
; using that pronoun? A. I was an agent, licensed, and 
had a written listing for Bliss Properties. Therefore, 
; when I spoke of ‘‘our’’ I meant I represented Bliss Prop- 
erties and I included them. 
Q. Up to this point had you had occasion to mention 
who owned this site? 
Did you have occasion to mention it to the Carpenters? 
A. Yes. 
Q. Is it mentioned in your brochure? A. I would have 
to go through it. 
Q. Will you at the luncheon recess? A. I will be glad 
to. 
; Q. If I forget this question will you remind me? A. I 
. have referred to it as the Bliss Tract and that is the 
name by which I called it. 
. Q. Is it referred to in there? A. I don’t know. I will 
check for you. 


259 (At the Bench :) 


Mr. Roberson: Your Honor, before lunch Your Honor 
said you did not feel it prejudicial to allow the plaintiff 
to question the witness on a theory that this is a quantum 
meruit action. 

I feel it would be highly prejudicial to let him go on for 
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the rest of the day, as he said he intends to do on how 
much time was spent and the cost of the brochure. 

I think the law is clear that I must recover on my 
own theory or not at all. 

If Mr. Wilson is correct that I should have brought 
this in quantum meruit, I did not and I did not intend to 
sue on quantum meruit, 

I feel it is prejudicial even if Your Honor should 

see it my way at the end of the case and instruct 
260 the jury, it doesn’t make any difference how much 
it cost. 

This is a contract action and you must let him get 
everything or nothing. I think it would then be too late 
to remove from the jury’s mind how much time was spent, 
and so forth. 

I want to call your attention to the decision of the 
Municipal Court, decided April 28, 1961, G & M, Inc., 
vs. Huffman, decided April 28, 1961, in which they reversed 
the lower Court for sending the case to a jury on a theory 
different from that on which the plaintiff had brought his 
action. 

This was a case reciting counts of fraud and conversion 
and breach of contract, and praying for compensatory 
and punitive damages on breach of alleged misconduct in 
an automobile sales contract. Plaintiff recovered a verdict 
in that case. As Judge Hood said in his opinion: 


“After the evidence had been presented the trial Judge 
called both attorneys to the bench and advised them he 
intended on his own motion to submit the case to the 
jury on another theory, that of quasi-contract. Over appel- 
lant’s protest he charged the jury on this proposition. 
In addition, he gave an instruction authorizing an award 
of punitive damages.”’ 


And the Court said: 


‘‘Whether the law covering quasi-contracts and 
261 punitive contracts warranted, in theory, the relief 
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granted does not concern us here. Aside from this 
| question it was manifestly improper for the Trial Court 
; Sua sponte and arbitrarily to have injected a new theory of 
| recovery into the proceedings, especially after the trial 
| of issues bearing upon an express contract had already 
been concluded. We agree—”’ 


The Court: The trial had concluded on one theory? 

Mr. Roberson: Changed to an entirely different theory. 

I submit Your Honor hasn’t the power to change my 
| theory of the case. Either I prevail on my theory or I 
don’t get anything. 

My theory is that this is an action for breach of con- 
| tract and if I don’t prove it was an implied contract, and 
under the circumstances of the form of this authority, 
; and usual and customary commission in the District of 

Columbia, that there was an implied contract, I don’t get 
a dime. 
I think that is the effect of the holding in McManus 


v. Newcomb, 61 Apps. D.C. 36. That is another opinion 

by Judge Hood. That is on a real estate commission. This 

;was an action for a real estate commission for breach 

,of contract in which there was no specified amount of the 

commission. It was an exclusive listing. In affirm- 

262 ing the judgment for the plaintiff, the Judge said 
this: 


“‘The second point made is that the listing cards con- 
tained no agreement by appellant to pay a commission, 

‘“However, in the absence of an express agreement there 
was an implied undertaking to pay the broker the usual 
and customary commission. 

“It is next contended that the broker failed to prove 
that he sustained any damage in that he offered no proof 
of the reasonable value of his services or of the amount 
of money expended by him in connection therewith. How- 
ever, the broker was not suing for the value of his services. 
He was suing on a contract which gave him ‘exclusive’ 
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rights as appellant’s agent. Appellant breached her agree- 
ment with the broker by placing the property for sale in 
the hands of other agents. When sales were effected 
through such agents, the broker with the exclusive agency 
was entitled to recover an amount equal to the commissions 
on the sales.”’ 


In other words, I am not entitled to the reasonable 
value of my services. I am entitled either to what we are 
suing for, breach of implied contract, or I am not entitled 

to anything. 
263 Therefore, it is irrelevant how much we spent 
on the brochure, how many telephone calls we made, 
how long in a certain week we worked on this. 

I think if the jury listens to hours after hours of that 
it would be impossible to rectify it at the end of the case. 

Real estate, of course, is like drilling for oil. You 
are a wildcat driller. You may drill 100 holes before 
striking oil, and your commission is not based on how much 
effort it took to develop the one in which you struck 
oil. 

The rate of commission which I have undertaken to 
prove is based on the fact that you have got to exert 
effort in many cases besides the one in which you ulti- 
mately strike oil, That is my theory and I do not think 
that Mr. Wilson or Your Honor can change it. 

I think this is highly prejudicial and T would like Your 
Honor to reconsider your decision to let all this go in. 

The Court: I never—I feel no Judge or counsel should 
persist in error if he is convinced he has erred. I frankly 
state that the announcement I made on my ruling was 
on very scant reference to authority. It was based nearly 
practically entirely upon the representation of counsel for 
the defendant that he was defending the action on a 
theory that if the plaintiff is entitled to recover he is 

entitled to recover on the basis of application of 
264 the quantum meruit theory as far as concerns the 
measure of damages. 
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Mr. Roberson: But he can’t defend an action that 
isn’t brought, I am not bringing one on quantum meruit. 

The Court: I haven’t finished my statement. 

Mr. Roberson: I am sorry. 

The Court: I appreciate that it is a question that should 
be decided advisedly rather than perfunctorily or sum- 
marily on the basis of very slight reference to material 
that there has been here. There has been no reference 
to decided authority except that presented here and it is 
presented at this time after considerable evidence has 
come in. That could be corrected if I should hold your 
way. 

I don’t know how to phrase it. It had been my hope 
that this could have been made the subject of points and 
authorities in your trial brief. 

Mr. Roberson: I cite the McManus case against Rogers 
which says you don’t need to present proof of reasonable 
value. 

The Court: I appreciate your brief and your filing it. 
I don’t know that that quite touched on all the points 
on this question. As far as it went it was all right. And 
I don’t know that the Municipal Court of Appeals case 
on the action of the Judge in presenting the case to the 
jury on the quantum meruit theory on his own volition is 

quite applicable, but I am conscious of the fact that 
265 an individual who brings an action is under normal 

conditions entitled to have the action presented and 
tried on his theory of the case. 

In this instance we have a defendant who contends 
that the pre-trial order raises the question as to whether 
the plaintiff, if entitled to recover, is entitled to recover 
on a quantum meruit theory. He raises the point that he 
save that point. If, indeed, in an action of this kind 
there is only one type of measure of damages that can be 
involved, and, certainly the Court is convinced that is the 
law, and J am frank to say I haven’t long experience with 
a situation of this kind, if it is the law I will apply it. 


112 


Speaking to Mr. Wilson, for the defendant National 
Savings & Trust Company, you have very persuasively, 
up to this time, made reference to the pre-trial order, 
but without reference to any authorities in connection 
with it. 

Mr. Wilson: This is the reason this case is different 
from the cases he relies on, I know this line of cases. 
It is Hornbook, It may be fresh out of the Municipal 
Court of Appeals but it is Hornbook law. 

The Court: The pronouncement by the Municipal Court 
of Appeals is Hornbook. 

The question in this case is whether your contention 
that you saved this point changes this situation from 
accepted law. 

Mr. Wilson: The saving shows we gave forewarn- 

ing. 
266 What happened in the courtroom yesterday after- 
noon, before adjournment, is a factor that puts 
Mr. Roberson on the horns of a dilemma. 

He had sought to show there was an agreement for 
payment of the commission, and on the predicate there 
was agreement for payment of a commission he could go 
from there to prove what the ordinary and usual commis- 
sion is. 

But I got the plaintiff on cross-examination. We de- 
veloped first that the exclusive had been abandoned, but 
the language in the exclusive about payment of the com- 
mission was not discussed by either party and did not 
get into the written listing. 

Therefore, at 3:30 yesterday afternoon, even Mr. Rober- 
son’s theory of the case collapsed, and is subject to a 
directed verdict on his statement of the situation. 

The Court: Unless there is something implicit in a 
contract of real estate, whether exclusive or non-exclusive, 
naturally, a commission will be paid, and in the absence of 
any specific reference to what the amount of commission 
will be, the commission will be taken to be the customary 
commission. 
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Mr. Roberson: Yes, 

Mr. Wilson: That is the second horn of the dilemma. 
First, he must raise the implication from nothing, and then 
put in the expert testimony based on the implication, 

and the implication isn’t there. 
i 267 The Court: You mean there is no implication if 
it is held this is a contract, that two people entered 
into a contract for the sale, it is implied that they are 
working for the usual commission? 

Mr. Wilson: No, there is no law on that subject. 

Mr. Roberson: This is, as Your Honor can see, a rather 
drawn-out case. 

: I feel it would be saving of the Court’s time in the long- 
' run to adjourn this afternoon and let us submit legal 
memoranda to Your Honor at 9:30 in the morning, because 
| there would be no point trying this case through in the 
hope of curing this at the end because I don’t believe it 
can be cured at the end once it is in the mind of the jury. 
I believe it might save an appeal. 

' The Court: It is obvious from the cross-examination 
. that has ensued so far that this cross-examination, as to 
measure of damages, could go on extensively. 

Mr. Wilson: I am nearly through. 

The Court: I don’t know about that. You say you are 
going into another phase. In any event, I think we should 
, have an understanding as to the theory upon which the case 
is to proceed. 

If you say you are through— 

Mr. Wilson: (Interposing) I say nearly through. I 
| wanted to tell Frank that I didn’t think I would take 
: 268 the rest of the afternoon. Earlier I had told him 

all day. 
| The Court: If you are going to take the substantial 
| part of the afternoon, it would compound the error. 
Mr. Wilson: I don’t care what you do about stopping 
. and writing briefs. I will go either way. 

The Court: I am just seeking enlightenment on this 
situation. 
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Mr. Wilson: The case turned on the answers I got 
yesterday afternoon. 

The Court: I don’t know offhand that I could base a 
decision on that theory on this question. 

I would like to have it explored. I very much regret 
carving any more time out of this trial. It is obvious 
we will not get through this week. 


Mr. Roberson: This is of such importance to us, I feel 
a continuation of the cross-examination along this line is 
unwarranted. 

The Court: Mr. Wilson said he is agreeable to it. 

269 I think this matter is for the Court’s discretion, 
in any event: If you are both agreeable, there 
might be time saved if cross-examination is going to go 
on, and Mr. Wilson indicates it is going to go on. There 
should be a determination of this matter before it goes 
any further. I am somewhat in agreement with counsel. 
It it goes to great extent it might so affect it that it would 
be difficult to cure it by any admonition to the jury. I 
regret very much doing this but J think it might be wise. 

I would suggest that counsel come up with some defini- 
tive authority on this matter rather than mere analogy. 
I am sure if you search the books hard enough you can 
find points on any proposition. 

Mr. Roberson: We will certainly try. 

The Court: If there is a case in this jurisdiction that is 
the one the Court would be bound by. But we all under- 
stand what you are going to look for. There is no 
dispute about that. 

Under the stated pleadings in this case, taking into 
account all the issues and factors and statements of counsel 
for the defendant, which he has called attention to in the 
pre-trial order, the Court must determine, must hold that 
the plaintiff’s cause of action is such, his measure of 
damages, if he recovers, is to be such damages as flow 

from the violation or breach of a contract and not 
270 ona quantum meruit theory. 


115 


Mr. Wilson: May I suggest this before we leave the 
bench? 

The Court: Yes. 

Mr. Wilson: There is a great deal of law in a suit on 
an express contract or implied contract. 

The Court: I agree on that. 

Mr. Wilson: I was called upon to explain my position 
on the pre-trial order. May we ask Mr. Roberson to point 
out to you where I was given notice in the pre-trial order 
that he was relying on an express contract? 

Mr. Roberson: That is the purpose of this memorandum, 
to explain your position with respect to the pre-trial order. 
| [here and now say we are not trying it on quantum meruit. 

Mr. Wilson: I say he can’t any more depart from the 
pre-trial order than I can. He is the plaintiff and has to 
give the issues. I think he is too late. 

The Court: I wouldn’t limit you but I would like the 
memorandum made with some degree of authority so far as 
concerns the decided cases. 

Mr. Wilson: Being so conscious of pre-trial orders, as 
you know I am— 

The Court: Yes, I am aware of that. 

Mr. Wilson: —and having been able to meet Your 
| 271 Honor’s inquiry, how I stated my position in the 
pre-trial order, I say I am going to insist as an addi- 
' lional ground, subject to Your Honor permitting it, that 
| the plaintiff should have set forth his position in the pre- 
trial order and did not. 

Mr. Roberson: If I wanted to plead alternatively for 
breach of contract or quantum meruit, then Mr. Wilson 
' eould have been misled, but he was not misled when I 
only sued on one theory. If I don’t recover on that 
| theory, I renounce everything else. He, then, doesn’t 
have to put on anything else. I renounce quantum meruit. 

The Court: I don’t know if that renunciation on the part 
: of the plaintiff as to his suit, that is, the Plaintiff Kahn’s 
suit, would change the situation. 
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Mr. Roberson: If I had sued in two counts I could 
abandon one at any time. 

The Court: That might have some persuasive influence 
in this case. There are two things that have to be inquired 
into in order to appraise that situation, and one is the 
position of the defendant, whether he opposes such action, 
and the other is the attitude of the other plaintiffs. If 
there is going to be a ruling here on this matter, I think 
the ruling should be made as to the whole case, since it is 
a consolidated case. I wouldn’t want two bites of the 
cherry. 

Mr. Melrod: I associate myself with Mr. Roberson on 

this. 
272 Mr. Wilson: I will not acquiesce in any abandon- 
ment of any phase by Mr. Roberson. 

Mr. Roberson: I never asserted it. 

Mr. Wilson: ‘You said here you abandoned it. I said 
I would not acquiesce in your abandoning it. 

The Court: All right. I will instruct the jury that we 


are required to postpone the case until tomorrow morn- 
ing and you can have the briefs in my hands at 9:30. I 
will try to digest them in half an hour. 


* * * * * * e * * ° 


276 Washington, D. C. Friday, May 26, 1961. 


279 (At The Bench:) 


The Court: Gentlemen, I stated yesterday that I would 
receive any material you might submit and would examine 
the briefs and authorities cited, and announce a ruling 
today as to whether the case is to proceed on the principle 
of measure of damages as commission or measure of 
damages under the quantum meruit theory. I have done 
all of that. I have read the cases and I am prepared to 
announce the Court’s view of the matter. 

T have concluded, gentlemen, in the circumstances of this 
case in which there is withdrawn from the case any claim 
by the plaintiffs for recovery under the quantum meruit 
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theory, and that all plaintiffs rely on the commission theory 
solely—if they are not entitled to recover on the commis- 
sion theory they are not entitled to recover anything— 
the Court concludes that the case should proceed on the 
commission theory and not on the quantum meruit theory. 

The Court examined the Whiteford case but does not 
feel it prevails over the much later cases of Weinreb versus 
Strauss and McManus, in which the rule the Court just 
adverted to is set out. 

Counsel for the defendant may take exception in 
280 any way he sees fit to the ruling of the Court as 
announced. 

Mr. Wilson: I take it I don’t need to take exception, 
as a matter of technicality, Your Honor. 

The Court: That is right. 

Mr. Wilson: I disagree with Your Honor and regard 
it as a point of error which we save. 

The Court: Very well. 

Mr. Tumulty: I will join in the statement just made by 
Mr. Wilson. 

The Court: The record will so indicate. 

Mr. Roberson: While the matter is fresh in the jury’s 
mind will Your Honor address the jury? 

The Court: I intend to. 

Mr. Wilson: May I ask this question? 

The Court: Yes. 

Mr. Wilson: I take it that you saw my suggestion that 
this was within the scope of direct examination. 

The Court: Yes. 

Mr. Wilson: I am faced with the statement of this 
man that nine months’ work has gone down the drain and 
I am not going to be able to penetrate it on cross-examina- 
tion. Am I correct in inferring that is your conclusion? 

The Court: The Court will instruct the jury that the 
plaintiff takes the position he is not seeking to recover on 

the quantum meruit theory or reasonable value 
281 theory; that the matter has been presented to the 
Court as a matter of law; and the Court has ruled 
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that in view of that situation the case will proceed on the 
theory upon which the plaintiff has now stated it bases its 
case, namely, that plaintiff is entitled, if he establishes all 
the essentials of his case he seeks to recover, and is entitled 
to recover only the commission which he establishes is 
applicable to a contract of sale between a broker and an 
owner, and all other evidence of the value of the service 
rendered is not to be considered by the jury. 

Mr. Wilson: I will endeavor to be very cautious in my 
continued cross-examination. 

The Court: Very well. 

Mr. Wilson: I am not quite clear how far it may go 
but I want you to know if I overstep the law it is not 
intentionally done. 

The Court: As far as that is concerned, since you seek 
it, I am going to withdraw from the jury all evidence on 
the value of this service and also withdraw from the jury 
any reference made by the plaintiff to the nine months’ 
labor. 

Mr. Roberson: Yes, Your Honor, I don’t think he in- 
tended to indicate he worked continuously nine months. 

Mr. Wilson: That’s a damaging piece of testimony. 

The Court: I am going to withdraw it. 
282 Mr. Roberson: I agree that would be fair. 

Mr. Wilson: May I say I don’t believe that cures 
the situation. 

The Court: Do you mean the nine months? 

Mr. Wilson: Yes. 

The Court: Very well. 

Mr. Wilson: And I take exception to it. 


(In Open Court:) 


The Court: Ladies and gentlemen of the jury: As 
you know, the Court announced to you yesterday there was 
presented to the Court a matter of law upon which a deci- 
sion was required to be made in order that this case 
proceed in an orderly fashion in the trial thereof. 
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The situation was one affecting the question as to 
whether the defendant may bring out or produce evidence 
i by cross-examination as to the value of the service, if any, 
: rendered by the plaintiff, the value of the work which the 
| plaintiff did, based upon the time he expended and the 
i energy he expended and the money he put forth in prepar- 
ing any material which has been testified to in connection 
with this transaction. This was a question of law. 

There are two methods to proceed, alternative methods, 
applicable in any action for recovery of money. One is 

recovery under the terms of a contract regardless 
283 of the effort put forth or the service rendered, pro- 

vided it is established that there is a contract and 
that the plaintiff is entitled to recover. The burden is on 
the plaintiff to establish that. The other theory is a theory 
of what is known as quantum meruit measure of damages. 
That is the value of any service rendered, not on the basis 
of the contract but on the basis of testimony independent 
of the contract as to the service rendered, time and money 

expended, et cetera. 

i The Court has examined the authorities on this matter, 
has heard counsel, and is now making its ruling on that 
matter. 

It is the ruling that in this case, the plaintiff having 
stated that if he ever proceeded on the theory of reasonable 
value, which he denies that he has, he withdraws that theory 
and proceeds on the theory of right to recover under the 
terms of a contract. 

Whether the contract is in existence, the terms of the 
contract, and all those things, will be submitted to you as 
i a matter of fact and for your determination. 

But the case will proceed on the theory of contract and 
: the measure of damages, if indeed there are any damages 
awarded to either plaintiff, will be damages under the con- 
tract; whatever the commission required by the contract, 
if proved, and the commission, if proved, that will be a 
matter of instruction; the recovery would be on the con- 
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tract, and the amount of commission to which the 
284 contract would entitle the plaintiff, if the plaintiff 
proves his case and comes to the point of considera- 
tion of damages by the jury. 
Is there anyone on the jury who does not understand the 
Court’s statement? If there is, raise your hand. 


(There was no response.) 


The Court takes it by your silence that you do under- 
stand the statement of the issues and the case will proceed 
on that basis. 

Therefore, all the evidence which has been introduced in 
cross-examination as to the value of the services, the time 
spent by the plaintiff, and his associates and employees, 
in connection with this transaction, is expunged from the 
record so far as you are concerned and you will disregard 
that under the theory under which this case will proceed 
as the Court has outlined it to you. 

Likewise, the testimony of the plaintiff in his direct ex- 
amination that when he was told that the sale had been 
made directly between the owner and the Union that he 
was upset because he was concerned about the nine months 
of time, or effort, or work that he had put into this matter 
being lost, that is also to be disregarded by you. 

Do you all understand that? 


(There was no response.) 


Now, does counsel wish to approach the bench on 
285 the statement of the Court? 


(There was no response.) 
The Court: Very well. 


» * * ° * 
Cross-Examination (Resumed) 
By Mr. Wilson: 


Q. Mr. Kahn, you will remember when I was asking you 
my last questions one of them related to whether you had 
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mentioned the owner of the property in the brochure, No. 2. 

Have you had a chance to examine it and are you pre- 
pared to answer the question? A. The name Bliss does not 
appear in this. 

Q. And in no way is the owner described, is it? A. Not 
by name, 

Q. You refer to the site, do you not? Is that the usual 

way you direct attention to the property? <A. I re- 
286 fer to it several different ways. I mention the site, 
yes. 

Q. Any other way you can think of? A. I think 
‘¢eround,’’ ‘‘tract.’’ 

Q. Undefined ways, so far as name. A. I did not men- 
tion the name Bliss in this brochure. 

Q. Now, while we are back on the brochure, let me ask 
you another question. In your work as a real estate broker, 
and I think you have testified to a large experience in this 
field, do you keep in touch with large transactions, or con- 
structions, to see what commissions are paid and see what 
kind of work is done, and what kind of property is in- 
volved? A. To some extent, yes. I try. 

Q. In your brochure in describing the various buildings 
which are close by you mentioned the Teamsters Building, 
did you not? A. I said in the area. 

Q. Now, is there a picture of the Teamsters Building 
which you had taken and inserted in this brochure? A. 
Yes. 

Q. While I think all of us have some general familiarity 
with this building, how far away from the Second and Con- 
stitution Avenue site is this building? A. The Teamsters 

Building is approximately five blocks, six blocks. 
287 ~=‘Five blocks, I believe. 
Q. In an easterly— A. (Interposing) May I re- 
fer to the map? I can give it to you exactly. 

Q. Sure. That’s close enough for me but if you would 
like to be more specific. A. Well, to the best of my abil- 
ity— 
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Q. (Interposing) The map is the other way. A. About 
three or four blocks. 

Q. In a sort of easterly direction? A. Northeasterly. 

Q. Is a portion of this property, of the Teamsters, front- 
ing on the Capitol Plaza? A. I believe it is refered to as 
Union Station Plaza, sir. 

Q. Is there anything between the Carpenters lot and 
property and the Capitol? A. And the Capitol? 

Q. Yes, sir. A. Union Station Plaza, in a direct line, 
would be the only thing. 

Q. That is sort of in a northeasterly way, isn’t it? A. 
Well, if you say in a direct line between the Teamsters and 
the United States Capitol, I would say probably the only 

thing is the Union Station Plaza, if you drew a 
288 straight line. 
Q. If you stood on the northwest corner of First 
Street and Constitution Avenue and faced sort of easterly, 
would there be anything in betwen you and the Capitol 
Building? A. First and Constitution, there would be a 
lot of government parking and a couple of streets. That’s 
all. 

Q. That’s all. Now, the Teamsters Building was built 
before this transaction began, was it not? A. Yes. 

Q. Did you learn that the Teamsters had to get an act 
through Congress for the purpose of using—of having 
trucks and equipment pass between the inside curbline and 
the building line of that building where it faced the Capitol 
grounds? 

Mr. Roberson: Your Honor, I don’t see the materiality 
of this and I object. 

Mr. Wilson: I have a materiality and if Your Honor 
would prefer that I state it out of the presence of the jury, 
I can. 

The Court: I will permit counsel to proceed. 


By Mr. Wilson: 


Q. Did you know that, sir? A. No, I had never heard 
of such. 
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Q. Did you know in this case that when construction be- 

gan the United States Government put a sign up in 

289 the easterly portion of this lot between the inside 

curbline, inside sidewalk line, and the building line 

of this property, ‘‘Keep Out, Government Property.’’ A. 
I never saw the sign and I didn’t know of it. 

Q. Did you know that required the Carpenters to go to 
Congress and get an Act of Congress through to permit 
them to have the construction trucks pass over this tract 
of ground? A. No, I didn’t know that. 

Q. And none of this I have asked you about have you 
mentioned in your brochure? <A. I didn’t know about it. 

Q. And none of it did you mention over the telephone 
with Mr. Livingston? <A. No. 

Q. You stated after your short letter was written to Mr. 
Livingston on the—I will take this away from you unless 
you would like to keep it. A. Whatever you want. 

Q. After you wrote Mr. Livingston on the Ist of July, 
your next contact with him was on—by telephone on the 
12th of August? A. Would you ask the question again? 
I am sorry, I missed the dates. 

Q. July 1. August 12. A. Will you repeat the whole 

question? I am sorry. I don’t mean to be— 
290 Q. Did you do anything vis-a-vis the Carpenters 
themselves between July 1 and August 12? A. [had 
no direct contact with them. 

Q. You testified yesterday to being occupied part of this 
time consulting with Mr. Berla, I think. Did you not say 
that? A. Yes. 

Q. What did you consult Mr. Berla about between July 1 
and August 12? A. The zoning code was fairly new at that 
point and as you expressed the other day, we still don’t 
know exactly what it means because it is a new law and 
untested. We didn’t know how it would apply to this tract 
or this building. We were not sure what could be built— 
just didn’t understand the full implications of it. 

Mr. Shea had told me the ground was good and assured 
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me that the Tiber Creek flowed off in a back corner out of 
the way where it wouldn’t hurt anybody—and we even did 
a layout— 

Q. (Interposing) Wait a minute. Let’s come up to what 
you talked to Mr. Berla about. A. This is what I talked to 
Mr. Berla about. I discussed these things I had learned, 
with Mr. Berla. 

Q. Very well. A. These were the topics of the 
291 conversation. He mentioned the Tiber Creek to me. 

I assured him the Tiber Creek was way off in the 
corner out of the way and wouldn’t hurt. Mr. Shea told 
me that. 

Q. Did he tell you that pumps were operating 24 hours 
a day in the sub-basement of the Letter Carriers Building 
next door? A. No. He did not tell me that. 

Q. Have you ever learned that? <A. No, I have never 
learned that. 

Q. Go ahead. What else did you talk about? A. I told 
him only regarding the Tiber Creek that it did flow through 
a corner of the property. We knew that. But it was way 
up in the northwest corner. According to what Mr. Shea 
told me it was out of the way and wouldn’t do any harm, 
building on this tract. 

We even got to the point where we tried to figure out 
where the building could be placed for most economical use. 

We discussed further the divisibility of the ground and 
how two buildings could be put on if somebody only needed 
30,000 feet. It is nice to say you can build two buildings 
and split anything up in half, but is it practical after you 
do it. To make a statement to anyone that it is practical 
takes a lot of study. 

Mr. Berla and I did several layouts on this, de- 
292 cided where the buildings could be placed. 

One of the big problems was parking. One of the 
things we discussed was if you have to build down, if you 
have to, there is in the law a parking requirement. One of 
the big things we spent a lot of time on was how are you 
going to accommodate all the cars which the law requires 
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you have parking spaces for. And the law does require 
this under the Lewis Zoning Plan. 

Q. You discussed this? A. Yes, in the following manner. 
It was a question of whether you park them on the ground 
or whether you try to get them inside the building. In that 
study you have to figure out where you can place it and 

: how much. If you don’t have enough ground left over you 
come up with this problem: How many cars can you get 
in a building with so many feet? Then you divide it by 

| the size of the building and you have to make a study and 

; subtract the ramp area and you try to find out can you get 
them all on one level in the building. 

Q. Do you have your worksheets on this? A. I think I 
have one or two sketches, yes. 

Q. Did you prepare a memorandum and send it to Mr. 
Livingston on this point? A. Mr. Berla had not been en- 
gaged by them. I discussed these various points verbally 
with him. 

Q. Did you send any supplemental data on park- 


. 293 ing and location of the building to Mr. Livingston 
in writing? A. He assured me— 
Q. (Interposing) In writing? A. No, because he assured 
me— 
Q. (Interposing) Just answer no or yes. That’s all. 


* * * * * . * * * 


Q. You called Mr. Livingston on the 12th of August and 
you have recited to the jury in your direct examination 
what occurred, have you not? A. Yes. 

Q. Did you report to Mr. Shea that you had talked again 
with Mr. Livingston and that they were expecting to come 

‘to Washington and would get in touch with you if it was 
convenient when they did so? A. No. 
| Q. Coming to the 29th of September, 1958, you sent two 
telegrams that evening, didn’t you? A. I person- 
/294 ally only sent one. One was sent for me. 
Q. And was one sent to the Teamsters—to the 
| Carpenters and one sent to Bliss?, A. That’s right. 
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Q. Is it correct that the one to the Carpenters was sent 
three or four hours earlier than the one to Bliss? A. Ap- 
proximately. 

Q. I think you have introduced in evidence the copy of 
the telegram which you sent to Bliss. 

I want to show you the original of the telegram which 
was received by Bliss, and I wish the Clerk would mark as 
Defendant’s Exhibit for identification No. 2, this document. 


* * * . * * * *. * * 


Q. Mr. Kahn, I show you Defendant’s Exhibit, for iden- 
tification, No. 2, which, to the best of my knowledge, is an 
exact copy of your Exhibit 6. Maybe you would like to 
satisfy yourself about it. (Handing to witness.) A. That’s 
correct. 

Q. Do you notice that in the lefthand top corner of 
995  Defendant’s Exhibit for identification No. 2, is a date 
stamp ’58 September 29, PM 10:07. Do you notice 

that, sir? A. Yes. 


” * * * ° * * . * * 


Q. Mr. Kahn, will you look at Defendant’s Exhibit 3, for 
identification, and see if you can satisfy yourself that this 
is a true copy of the telegram you dispatched to the Car- 
penters, please? (Handing) <A. (After a pause.) Just a 
minute. 


(The witness was looking in his brief case.) 


Mr. Roberson: Mr. Kahn, do you want our office file 
copy? 

The witness: I would appreciate it. 

Mr. Roberson: I am sure he will stipulate it is the right 


one. 
The Witness: If he says it is the right one I will take his 
word for it. 
Mr. Wilson: Shall we proceed? 
The Witness: I will take your word for it if you 
296 = say it is. 
Mr. Wilson: Thank you. 
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By Mr. Wilson: 


Q. Will you state whether you dispatched or caused to 
i be dispatched to the Carpenters on or about 5:49 p.m. on 
: September 29, the telegram in the tenor and text of the 
copy which I have shown you, as Defendant’s Exhibit 3, 
' for identification? A. I knew about it. The firm of Hogan 
and Hartson actually sent it. 
Q. Would you like to read it, please? A. (Reading:) 


“‘United Brotherhood of Carpenters & Joiners of Amer- 
ica. 

“¢ Attention R. E. Livingston, General Secretary 

‘6922 East Michigan Street, 

“Tndianapolis. 

‘¢Reference is made to our previous correspondence and 
to my telephone conversations with your Mr. Livingston 

' dealing with interesting you in the purchase of Lots 805 
and 807 in Square 574, Washington, D. C., which has front- 
age on Constitution and Louisiana Avenues, and First and 
Second Streets, Northwest, Washington, D. C. 

“‘At a conference this afternoon with Trust Offi- 

: 297 cers of the National Savings & Trust Co., of Wash- 

ington, D. C., I was advised that it has in hand a 

i letter from your Chicago attorneys stating that the Union 

i had not been contacted by any broker in connection with 
this property. 

“¢As you know I have been in frequent contact with the 
Union, both locally and at Indianapolis in order to interest 

' you in purchasing this property. You will recall that early 
this summer I submitted to you a brochure prepared by me 
and on several occasions since have supplemented it with 
additional information. 

“‘ Accordingly, please correct the erroneous impression 
the bank now holds by wiring it that you have been hereto- 
fore been contacted by me with respect to this property. 

‘‘Having been instrumental in bringing the seller and 

i buyer together I will look to the Union for my full real 
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estate commission should the sale now fall through due to 
the bank’s present erroneous impression based upon the 
letter referred to above. 
‘*Please expedite sending the telegram as I am informed 
the bank has another available offer for this desirable prop- 
erty. It might well elect to accept the other offer 
298 unless the regrettable error as to your not being con- 
tacted by me is quickly remedied by you.’’ 


Mr. Roberson: You left out two words: ‘‘by me as 
broker.’’ 

The Witness: ‘‘By me as broker is quickly remedied by 
you.”’ 


Q. Did you get a telegram or letter in response to this 
telegram, Mr. Kahn? A. I did not. 

Q. In this telegram you referred to the Trust Company 
advising you that it has in hand a letter from the Brother- 
hood’s Chicago attorneys. 

From whom did you receive any such information? A. 
In my conversation with Mr. Livingston earlier the same 
day he had described to me the fact that he had been in 
town the previous week, and he went on to tell me of the 
things that had happened the previous week during his 
visit to Washington. He had been in town with a Chicago 
architect— 

Q. (Interposing) Do you remember the name of the Chi- 
cago architect? A. Did I then or do I now? 

Q. I am not particularly concerned as long as you 
299 remember now. <A. Holabird & Reute. 

Q. Is that one of the nation’s largest firms of ar- 
chitects? A. I believe so. 

Q. Did they do the architectural work on the Carpenters 
Building at Second and Constitution Avenue? A. I be- 
lieve so. 

Q. Mr. Berla did not get the job? I interrupted you. 
Please go ahead. A. In that conversation, earlier in the day, 
Mr. Livingston had told me he had been in town and the 
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, Chicago architect had come up and later, in the same con- 
| versation, he had mentioned that after Mr. Shea had told 
: him, instructed him to deal directly with the bank and there 
. Was no authorized broker, he had gone back to Chicago and 
his attorneys had sent a letter off late that week, probably 
Friday, and subconsciously I am afraid I was very upset 
at that time because— 
Mr. Wilson: Never mind ‘‘because.’? Answer the ques- 
tion. 
The Witness: I took the Chicago architect and I am 
‘ afraid I applied the Chicago to the lawyer by mistake. 


By Mr. Wilson: 


Q. Were you ever of the opinion that you had 

300 been—that mention of a Chicago lawyer had been 

made to you by Mr. Lauten or Mr. Crow at the Trust 
Company? A. On September 29— 

Q. (Interposing) No. Answer the question, then make 
your explanation. 

Do you recall ever being of the opinion that you had got- 

| ten the— A. (Interposing) When I was under the mis- 
apprehension I wasn’t sure who had said Chicago attorney. 

| Q. At one time did you attribute it to Mr. Lauten or Mr. 
Crow? A. Yes, I did, that day, on September 29, I attrib- 
uted—I was under the impression that day there was a 
Chicago lawyer. 

Q. But were you under the impression later on that Mr. 
Lauten or Mr. Crow had been the one to mention the Chi- 
cago lawyer to you? A. I was under the impression later 
on that both had mentioned Chicago lawyer. I was quite 
upset that day. 

: Q. Now, as a matter of fact, your position now is that 

| they had not mentioned it to you but that Mr. Livingston 

| had, in this conversation, referred to Chicago; is that your 

‘testimony today? A. My testimony today is that Mr. Liv- 

: ingston mentioned Chicago architect, and in being upset I 
attributed it to the lawyer. 
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301 I don’t believe Mr. Lauten or Mr. Crow—they 
mentioned lawyers and I had the confusion in my 
mind and I attributed it to them accidentally. 

Q. If you said, as I think you have now conceded that 
you did, that Messrs. Lauten and Crow had mentioned the 
Chicago attorneys, you are mistaken about that? A. Yes. 

Q. On direct examination you referred to a portion of 
your conversation with Mr. Lauten, I think, on the morn- 
ing of the 30th of September, in which, I think you testified 
on your first day on the stand that he told you of the 
pendency of another offer; is that correct, sir? A. I testi- 
fied that Mr. Lauten had told me that there was another 
offer pending. He told me that on the 29th, though. 

Q. Did you also discuss it with him on the 30th further? 
A. I believe it came up on the 30th also. 

Q. Did he tell you whether the other offer pending was 
an offer to purchase or an offer to lease? A. He didn’t 
go into that much detail. He just said there is another 
offer which may be taken into the balance when we con- 
sider this deal, if you add the commission to it. 

Q. Did he tell you whether or not there was a broker- 

age involved in the transaction or would be involved 

302 ‘in the transaction, in the other transaction? A. No. 

Q. Are you sure about that? A. I don’t believe 

that came up. He only said, “They are very close and 

that if we tack—if we pull the commission out of your 

deal, it may well endanger it; we may go to the other 
deal.’’ 

Q. You got the impression this was an offer to pur- 
chase; is that correct? A. I had no impression of any 
kind of what kind. He said, ‘‘There is another deal we 
are considering.’? He didn’t say what kind of a deal. 

Q. You had no impression that a lease transaction was 
involved? A. That’s correct. 

Q. Now, I think you have volunteered the answer I 
wanted to develop with respect to your direct examination. 
Let me go back over it for a moment. You say that Mr. 
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| Lauten said to you that putting an additional—a com- 
| mission into the carpenters deal might make some dif- 
| ference between these two transactions? A. May I put 
it in my own words? 
| Q. Yes. Can we fix the date it was said? Was this 

said on the 29th or 30th? A. It was definitely said on 

the 29th. 
303 Me said, ‘‘if we subtract a normal brokerage 
commission from the price which we have on this con- 

| tract today; as the two contracts stand now we are inclined 
to take the Carpenters offer. However, if you subtract from 
the Carpenters offer the amount of a normal brokerage 
commission it may swing the balance to the other deal. 
In other words, they are very close. This other deal 
! ig a very good one also. We have a hard time making 
up our mind. We were going ahead with the Carpenters 
deal and as a matter of fact, we are sitting here drafting 
a contract for the Carpenters, but you are introducing a 
new element now in substracting a brokerage commis- 
' sion and it might make the other one more attractive.’’ 

Q. Was Mr. Crow present during this conversation? A. 
He was. 

Q. Do you know Mr. Crow is now dead? A. I do. 

Q. Did this take place in Mr. Crow’s office downstairs 
or in Mr. Lauten’s office upstairs? A. Mr. Crow’s office. 

Q. Was anybody else present? A. Mr. Lauten. 

Q. Beside the one I have mentioned? Did you have 
| anybody with you? A. No, I did not. 

304 Q. They had nobody with them beside the two of 
them? A. Only the three of us, that is correct. 


Q. eee 

Is your recital of the conversation in the presence of 
Mr. Crow and Mr. Lauten, with reference to the last sub- 
ject matter we have been discussing, a completely true 
and accurate recital of what transpired in your presence 
there that day? A. Yes. 
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Q. Mr. Kahn, between the 12th of August and the 29th 
of September, did you have any communication with Mr. 
Shea in any way, shape or form? A. No. 

Q. Had you, by this time, and I pick arbitrarily the date 
August 12, learned that National Savings & Trust Com- 
pany was the trustee for this property? A. I don’t believe 

so, Mr. Wilson. 
305 Q. When do you fix the time you first learned that 
the National Savings & Trust Company was the trus- 
tee for Bliss Properties?’ A. September 29. 

Q. In addition to plat books, Mr. Kahn, that you de- 
scribed for us the other day, at my behest, are there also 
published officially or unofficially assessment books? A. 
Yes. 

Q. Do you have an assessment book in your office? A. 
I do. 

Q. Do you know who publishes that assessment book? 
A. Rufus Lusk. 

Q. Is that the one you have? A. Yes. 

Q. Did you have occasion to—strike that. 

Are the assessment books made up according to lot and 
square and name of owner? A. Yes. 

Q. Did you have occasion to look at the assessment book 
in connection with these lots? A. I don’t believe so. 

Q. Did you ever know what the assessed value of these 
lots was? <A. No. 

Q. You never took the trouble to look at the assess- 
306 ment book to see what they were assessed at? A. 
J didn’t feel any need for it. 

Q. My question is, did you or didn’t you? A. No. 
I never checked it. 

Q. And the assessment book—is the assessment book 
in your office kept in about the same location as your 
plat books? A. Reasonably, yes. I won’t quibble. 

Q. They go together, don’t they? A. No. They serve 
different functions; quite different. 

Q. But the lots and squares referred to in the plat book 
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may be found in the assessment book and vice versa, may 
it not? A. That’s true. 

Q. Do you know anybody else beside Mr. Shea who is 
connected with the Bliss Property office on Columbia Road, 
si? A. Then or now? 

Q. Then. A. No, I did not. 

Q. You went to see Mr. Shea on the 2nd of October, did 
you not? A. I did. 

Q. Would you tell us again, please, what he said to you 

and you to him on that occasion? A. I told Mr. 
307 Shea that I had spent a tremendous amount of time 

working on this deal. I told him that I had pre- 
pared the brochure. It was a very complete one. I told 
him it had been sent out there. I told him I had commu- 
nicated with the Union, and other means, by conversation 
and by the letter. I told him that I felt I was entitled to 
this commission. I had earned it. And I asked him if 
I might proceed with it now that I had cleared up the er- 
ror and he had seen—he knew by that time that I had 
a written listing—on September 29 he didn’t believe, he 
didn’t know I had it. 

So, therefore, when I went in I said, ‘‘I have a written 
listing, Mr. Shea. I have been the procuring broker. 
Will you let me go out to Indianapolis and proceed with 
it?’’ I introduced another idea and that was, I introduced 
the idea, ‘‘Add a commission on to whatever price you 
have agreed upon.”’ 

I was afraid of what Mr. Lauten had told me about 
the other deal. I didn’t want to get into competition with 
the other deal. 

So, I said, ‘‘Let’s add a commission on to whatever 
price you have agreed upon and let me go out to Indi- 
anapolis and try to convince them.’’ 

Q. What did he say? A. He said, ‘‘We don’t need your 
services any more.’’ 

Q. Do you remember my asking you about this in the 
deposition of April 15, 1959? A. I do. 
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308 Q. Do you have your copy handy? A. Yes. This 
is my deposition. 

Q. Yes. Would you look at page 55, the bottom of the 
page. 

Both on direct examination and today you have used 
the phrase, ‘‘Mr. Shea said, ‘we don’t need your services 
any more.’ ”’ 

Would you look at the bottom of the page when I asked 
you the question, ‘‘What was the result of the conversa- 
tion, Mr. Kahn?’’ 

And you replied, ‘‘Mr. Shea declined, said that they 
were going ahead with the deal without my services.” 

You did not add the words, ‘‘any more’’ in that de- 
position, did you? Answer yes, or no. A. It is not there, 
no. 

Q. On that occasion, Mr. Kahn, did Mr. Shea say to 
you, ‘“‘You never mentioned to me that your prospect was 
the Carpenters.” Answer yes, or no. A. He said it. I 
am trying to think if it was in this conversation. I think 
he may have said it in that conversation. 

Q. Did he say to you, ‘“You have not been in touch with 
me since I gave you that paper back in May, to tell me a 
thing about what you were doing.” 


* e ° ° ° ° ° ° e e 


311 Q. Your testimony is now that he may have well 
said that to you on the 2nd day of October? A. 
That’s right. I don’t recall the words. 

Q. And while you are clear you heard him say that in a 
deposition since, your earlier testimony that it did not oc- 
cur on the second of October, you are no correcting to say 
it could have occurred on the 2nd of October? A. It could 
have. I don’t remember every word. 

Q. Do you remember that he also said to you on that 
occasion, ‘‘How come you haven’t come in to see me and 
kept me apprised of these developments if you had such 
a good prospect?’’ A. I don’t recall his saying that, no. 
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Q. Do you recall his saying it in substance? A. No. 

Q. Do you recall his saying in effect that? A. No, I 
don’t. 

Q. Did you in any way explain your absence from Mr. 
Shea for four months and ten days? A. No, I did not. 

Q. Are there times when your office is unmanned and 
: you turn your phone over to an answering service? A. 

Yes. 
312 Q. Do you recall whether, during the week of 
September 23rd, and J am referring now to telephone 
| ealls which Mr. Livingston said he made to your office, 
; do you recall whether there were periods of absence of 
i everyone from your office? A. It may well have been, Mr. 
Wilson. I don’t recall. 

Q. In order to tie in the answering service to your 
phone must you throw a switch when you go out? A. 
No. 

Q. It automatically occurs? A. Yes. 

Q. Do you have associates with you in this office? A. 
I have an employee. 

Q. You have nobody else with a real estate license, 
' for example, in the office? A. The employee has a real 
estate license. 

Q. And that is your full-time employee? <A. Yes. 

Q. Did we ever settle, is that a man or woman? A. At 
the time it was a man. Now it is a woman. 

Q. It is quite possible, during that week there were 
, times when both of you were out at the same time? A. 
Yes, 

Q. Was your phone call of the 29th of September a mere 

| happenstance to Mr. Livingston or did you have some 
inkling this transaction was being closed? A. As 

313 you call it, a happenstance. 

Q. May we see your little black book on this 

subject? A. November 1957? 

Q. September 1958. The 29th. May I look over your 
shoulder, sir? A. Yes, of course. 
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Q. You point to some legend. I will be glad to have 
you read that, Mr. Kahn. A. Carpenters. 

Q. That which follows has nothing to do with it? A. 
No. That is an insurance man, and has nothing to do with 
it. 

Mr. Roberson: Excuse me. What date are you talking 
about? 

The Witness: September 29, 1958. 


By Mr. Wilson: 


Q. Had that been a sort of a tickler you had inserted 
in there to call them when the 29th of September came 
around? A. It might have gotten put in the day before 
or that day or several days, but it is a reminder that I 
wanted to call them. 

Q. Do you have, or have you checked to see whether, 
between August 12 and this date, you had inserted there 
what I call a tickler, and I assume you know what that 

means, that would remind you to call the Carpenters? 
314 A. Lean check that for you. 
Q. You haven’t done it? A. No, I haven’t checked 
to see if I have any reminders. 

Q. I won’t take the time of the Court and jury now. 
A. It is three years ago. I can check very quickly and 
find out for you. 

Q. I don’t think it is going to be that easy. A. No. It is 
either in here or it isn’t. 

Q. I know, but that means a lot of pages. Why don’t 
you do it if you want to, and if you find anything that is 
to your advantage, I am sure your counsel will find oc- 
casion to bring it out. 

There was a period there of 19 days in August and 29 
days in September, 48 days in which you had no item to 
check up on the Carpenters on your little black book. A. 
I say I don’t know. I hadn’t checked. I don’t know if 
it’s in there or not. 

Q. Will you regard this as kind of a continuing ques- 
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. tion and if you do find it sometime while the trial is on 
will you call it to my attention? A. Yes; I will be glad to. 


(There was a pause.) 


Mr. Wilson: Will Your Honor bear with me just a mo- 
ment. I am about through, sir. 


(There was a further pause.) 
315 By Mr. Wilson: 


Q. When did you first see Mr. Livingston face-to-face? 
A. In Indianapolis when we went out to take the depos- 
tions. I don’t know the exact date. 

Q. February 25, 1960 was the first time you saw him 
face-to-face? A. That’s correct. 

Q. Did you see Mr. John R. Stevenson, the Executive 
| Vice President, or First Vice President, in the room today? 
A. Yes, I do. 

Q. When was the first time you ever saw him? A. That 
same day. 

: QQ. You met Mr. Hutcheson, the President of the In- 

ternational Brotherhood? A. I did. 

i Q. What day did you meet him? <A. The date his deposi- 
tion was taken in Washington. 

Q. Which was the day before we went to Indianapolis? 
A. Approximately. 

Q. 24 February 1960? <A. Yes. 

Q. Do you have printed forms of sales contracts with 
your name at the top? A. Yes. 

Q. Did you have them in 1958? <A. Yes. 
316 Q. Did you at any time prepare a—use one of 
those forms to prepare the contents of a contract in 
relation to this transaction? A. No. 

Q. Then it follows you never sent out to Mr. Livingston 
. aform of a contract; is that so? A. That’s correct. 

. Q. During any of this period of time, were you trying 
to interest anybody else in the purchase of this property? 
A. No. 
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Q. From May 20, 1958, Mr. Kahn, to September 29, 1958, 
is it your unreserved testimony that you did not discuss this 
property with any other prospect? A. I have no present 
recollection of discussing this with anyone else. 

Q. Is there any reservation in your present observation 
that you have no recollection? A. No; I have no reserva- 
tion. 

Q. Did you tell Mr. Berla you had received an authoriza- 
tion from Mr. Shea to offer this property? A. Did I tell 
Mr. Berla I had received the written listing? Is that your 
question? 

Q. I will accept that as a paraphrase of my question. 

A. I don’t know that I did or didn’t, because it would 
317 be immaterial to him I was working on the deal. I 

am not sure whether I told him I had the formal 
piece of paper or not. 

Q. Do you recall the name of any living soul, and I 
mean that in a figurative sense and not necessarily living 
today, do you recall the name of any individual whom you 
told that you had a written listing from Bliss Properties 
for this property? A. (Pause) Not in that sense of the 
question. I don’t think I came out and said, ‘‘I am an 
authorized broker who has a written listing.”’ 

Q. Does that include Mr. Livingston and Mr. Stevenson? 
A. The question never came up. I don’t think I said, ‘‘I 
have a written listing signed by Mr. Shea.’”? I don’t 
think the question came up. 

Q. Do you recall the substance of any conversation that 
you had with Mr. Stevenson upon this subject? A. On 
this subject? 

Q. Yes, on the subject of the property? A. On the sub- 
ject of the property? 

Q. Yes, sir. A. Or on the subject of the fact I had a 
piece of paper signed by Mr. Shea? 

Q. Forget that. I am getting to the general subject 

matter. Do you recall talking to Mr. Stevenson on 
318 the telephone on any occasion? A. I believe on 
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| June 2, 1958 he was on the line with Mr. Livingston. 
Q. What conversation transpired between you and him on 
| that occasion? A. I don’t know who said which words but 
| they were on the line and I don’t know exactly what words 
were spoken by whom. 
:  Q. Yesterday I touched upon your recollection that you 
: had, whether you had had a conversation with Mr. Steven- 
’ son on the 16th of June. What is your testimony as to 
' whether you called him on the 16th of June or he called you 
on the 16th of June, or that this did not occur either way? 
A. Isaid I don’t have a clear recollection of what happened 
and that is the case. 
Q. When you answer that way are you saying you have 
no clear recollection whether the call was made, or you have 
' no clear recollection of what transpired, or both? A. Both. 
No. Excuse me. I am sorry. 
I have a recollection that a call was made but I don’t 
i have—I have a recollection of a call on the 16th but I 
don’t remember the subject matter of it, who said what, 
or how it came out. I don’t remember the details of it. 
Q. Is that an incoming call to you or a call by 
319 you? A. I don’t recall. 
Q. Did we check to see whether that was in your 
black book? A. I believe it is. 
| Q. Would you see? A. That would have been June 16? 
Q. Yes. 1958. A. It just says, ‘‘Call Carpenters, Indi- 
anapolis.”’ 
Q. Does that mean—you wrote that, didn’t you? A. I 
wrote it myself. 
Q. Does it mean you were to call the Carpenters? A. It 
was a note to myself as a reminder to call them. 
|  Q. And you believe you did? A. I thought I did but 
I don’t have a clear recollection of it. Perhaps because 
| the note is in there that may influence my thinking what 
i happened three years ago. I don’t recall that conversa- 
tion with any clarity. 
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Q. Whether or not it occurred, you don’t remember any 
phase of that conversation? A. I don’t remember the de- 
tails of it. 

Q. You think Mr. Stevenson was on the line on the 2nd 
of June? <A. Yes. 

Q. But you do not recall anything specifically that 
320 he said? A. I remember the conversation. I don’t 
recall what Mr. Stevenson said. 

Q. Would you repeat the conversation? A. On June 2 
they—I received a call from them which I returned to 
Indianapolis. They complimented me— 

Q. (Interposing) Both were not talking at the same time. 
A. Sorry? 

Q. Both were not talking at the same time. You say, 
‘They complimented’? you. Let’s be specific. Who was 
speaking? A. You have asked me that question, Mr. Wil- 
son, and I said I don’t know which one was talking. I 
was under the impression they were both on the line. 

Q. But the speaker complimented you? A. I was com- 
plimented in having done a very good job on the whole 
brochure. 

Do you want me to go through the whole conversation 
again? 

Q. Yes. A. All right. We discussed several of the dif- 
ferent things in the brochure. One thing stands out in my 
mind. As they were thumbing through—they evidently had 
a brochure in front of them or the speaker had a brochure 
in front of him—and as he thumbed through—I don’t recall 
the—but the subject of the red dot came up on the aerial 

photograph. 
321 They asked me what that was. I said the Bliss 
Tract. 

I asked them when they would be in Washington and 
they said they would be very shortly and they would call 
me when they came to Washington. 

I believe at that time, in discussing whether they were 
coming in—probably leading up to that was the fact that 
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| [had offered to go on out there and talk to them about it— 

i but every time I suggested going out there they said, ‘‘No, 
you stay where you are. We are going to have the com- 

| mittee meeting in Washington and we will call you when we 
get there.’’ 

Q. Now, I don’t want to cut you off. Is that about it? 
A. That’s about it. 

Q. Did two different voices speak with you on this 
phone call? A. I thought so. 

Q. Do you remember who was on first, who spoke to you 
first? A. I don’t recall who it was. I returned the call, 
I believe, to Mr. Stevenson. 

Q. To Mr. Stevenson? <A. That’s right. 

Q. Did you get him before you knew Mr. Livingston was 

on the line or vice versa? A. I believe when I got 
| 822 back to the call—I don’t recall who was first on the 
line. 

Q. But someone was on the line who either identified 
himself to you or was identified to you by the other speaker 
as Mr. Stevenson? A. Yes. 

Q. And when the conversation was completed, did you 
get two goodbyes from the other end? A. I don’t know. 

Q. Do you remember whether the conversation about the 
red dot occurred at a time when you believed both individ- 
uals were on the telephone? 


The Witness: I believe they were both on the phone 
at that time, yes. 


By Mr. Wilson: 


Q. And do you recall which of them asked you about the 
:red dot? A. I believe it was Mr. Stevenson. 

Q. What else do you remember that Mr. Stevenson said 
to you as a part of the conversation? A. I don’t 
recall which said what. I think Mr. Stevenson was 
the one that asked me about the red dot, though. 
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Q. You had not spoken to Mr. Stevenson on any occasion 
prior to June 2, had you? A. No. 

Q. And up to February 25, 1960, when we were all in 
Indianapolis taking depositions, your testimony is that you 
had not spoken to Mr. Stevenson since possibly the 16th 
of June 1958? A. Those are the dates, yes. 

Mr. Wilson: Your Honor, if I could have the recess to 
make up my mind whether I am through, I would appre- 
ciate it. 

The Court: It is time for the recess. So, we will 
take our recess at this time, ladies and gentlemen of the 
jury. 

At the risk of boring you, the Court again calls your 
attention to the admonition given to you repeatedly. Please 
bear it in mind. 


* * s e e* cf 
327 Redirect Examination 
By Mr. Roberson: 


Q. Just a few questions, Mr. Kahn. Mr. Wilson made a 
point of the Tiber Creek. 

Did you discuss the Tiber Creek with relationship to 
this property and the soil condition on this property with 
Mr. Shea? A. I did. 

Q. When was that discussion? A. We discussed the his- 
torical background, soil condition, and these other matters 
on both May 15 and 20. 

Q. What did Mr. Shea tell you with respect to whether or 
not there would be difficulty probably experienced in con- 
nection with soil conditions? A. Mr. Shea assured me 
there had been a large hotel there in former years and 
they knew the property quite well and the soil conditions 

were good and the Tiber Creek had flowed through 
328 the northwest corner, way up out of the way and it 
wouldn’t affect construction at all. 

Q. In connection with the 120-day cancellation clause 
in the lease, did it make any difference as far as your pre- 
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senting the matter to the Union was concerned, who did 

the notifying? A. It made no difference at all because— 
Mr. Wilson: (Interposing) Wait. The question has been 

answered. I submit it is an answer to the question. 


By Mr. Roberson: 


Q. Well, then, why didn’t it? 

Mr. Wilson: I object to that. I think that is self-serv- 
ing and not proper. 

Mr. Roberson: Your Honor, he brought out the point he 
didn’t inform the Union of it and I am asking why. 

The Court: The objection is overruled. Counsel may 
proceed. 

The Witness: In selling this large a property, the pur- 


_ chaser has to order title and wait for the title to be 


searched; and secondly, in addition to that, usually test 
borings are made of the ground, but the main thing is that 
Mr. Shea had assured me that there was a 120-day can- 
cellation clause, and that they could deliver possession of 


' the property, or they could give the Carpenters Union the 
property without the gas station being a tenant on it. 
329 There was no question in my mind that the prop- 
erty could be delivered free of the gas station. There 
was no point bringing up things that were irrelevant or 
| would worry people unnecessarily. They could get rid 
of the gas station. 


By Mr. Roberson: 


Q. All right, Mr. Kahn. Mr. Wilson brought out that 
| between August 12, 1958, when you were told by Mr. Liv- 
ingston they would be in Washington and call you in a 
: short time, and September 29, when you found they had 
come to Washington and did not contact you, you didn’t 
contact the Union? A. Between what dates? 
| Q. August 12, 1958 and September 29, 1958, you didn’t 
| eall the Union during that 48-day period. Why was that? 
A. They had assured me that I had—I had offered to 
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fly out there and they had assured me—they said, “Stay 
in Washington. We are going to come to Washington. 
We will convene in Washington. We have a committee. 
We are going out to look at some of these properties and 
we will call you when we come to Washington.’’ 
Secondly, the reason I didn’t call them, when you are 
dealing with people and they say stay put, we are coming 
to town, we will call you, you become a nuisance if you 
call them back. They told me they were going to call me 
and I had every reason to believe they were going to call 
me, as they finally did. 
330 J didn’t want to beome a nuisance, or become what 
a lot of people think of a typical salesman who keeps 
nagging and bothering people. 
This is an important deal and you just can’t nag and 
bother people on it. 


* °* * e e r 


Recross-Examination 


By Mr. Wilson: 


Q. Mr. Kahn, did you know that the contract as drawn 
by National Savings & Trust Company and submitted to 
the Carpenters had to be revised over the very question 
of the lease? A. Over what question, Mr. Wilson? 

Q. Of whether the property would be bought subject 
to the lease or whether the tenancy should be terminated 
before settlement took place? A. They had dismissed me. 
I didn’t know that occurred. 

Q. You didn’t know that occurred? A. No. They had 
dismissed me. 

Mr. Wilson: I think that’s all, Your Honor. 

The Court: The witness may step down. 


331 John C. Weedon 


was called as a witness for and on behalf of the Plaintiff 
Kahn, and, after having been first duly sworn by the Deputy 
Clerk, was examined and testified as follows: 
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Direct Examination 
By Mr. Roberson: 


Q. Will you state your full name, please? A. John C. 
Weedon. 


| Q. What is your occupation? A. General Real Estate 
Broker. 

' Q. Do you know a broker named Mr. B. Franklin Kahn? 

| A. I know the name, but I don’t know him personally. If 

. I passed him on the street I wouldn’t know him. 

: Q. How long have you been in the real estate business? 
A. I have been in the business since August 1927, about 
33 years, except for a short period during World War II 
when I was in the Navy. 


Q. What does a real estate broker do, Mr. Weedon? 
A. He does many things: He sells property, he 
leases property, both residential and commercial; he ne- 
gotiates and places mortgage loans on property; he ap- 
praises property, if qualified; he writes frequently insur- 
ance in connection with the handling of property, both 
‘in property management line, appraising line, selling line, 
and in some cases even has to operate certain businesses 
to keep them alive to keep them paying their rent in some 
cases. 
Q. Mr. Weedon, are you familiar with the rates that real 
, estate men get in the District of Columbia for their serv- 
ices in selling properties? A. I am. 
Q. Are you familiar with their rates with respect to 
large commercial properties? A. I am. 
: Q. Mr. Weedon, do you know what—were you familiar 
| with what those rates were in 1958? A. Yes. 
; Q. Was there, Mr. Weedon, in 1958, a usual and cus- 
| tomary commission prevailing in the District of Colum- 
, bia for the sales of large commercial real estate tracts, a 
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usual and customary commission which the brokers 
charged? A. Customary rate would apply to most 
334 all properties, both residential and commercial. 
Q. Your answer is there was such arate? A. Yes. 
Q. Tell the jury what it was. A. Usually a rate of five 
per cent. On larger sales over $50,000 the excess above 
$50,000 was three per cent. Another way we put it is, 
three per cent plus $1,000. 
Q. Mr. Weedon, do real estate men make all the sales 
they work on? A. Not by a long-shot. 


* ° ° ° ° e ° ° * es 
Cross-Examination 
By Mr. Wilson: 


339 Q. Mr. Weedon, is it not true that in the form of 
contract of sale that your firm used prior to the 
Supreme Court decision, that there was a recital in there 


that the commission would be paid to the broker in ac- 
cordance with the schedule of rates prescribed by the 
Washington Real Estate Board? A. Our printed form of 
contract had no reference at all to commission. It was 
typed in, usually, at the bottom of the contract, according 
to whatever the arrangement was at the time. 

Q. Are you suggesting in every case you had, even prior 
to the Supreme Court decision, you had a special arrange- 
ment with your client? A. No. Nota special arrangement. 
We typed in there a rate of commission. When we sub- 
mitted the contract that rate was discussed frequently at 
that time or accepted. 

Q. I believe I understand you, but let me go over it 
with you again. A. Yes. 

Q. You are saying your office did not employ, in the sales 
contract, a phrase that you would be entitled to the usual 

and customary commission, but that instead you built 
340 verbally into that contract the exact quantity of 
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your commission? A. Hither percentagewise or in dollars. 
Q. Is that the form of your contract today? A. It is. 
Q. Your contract is completely devoid of a paragraph 
that the seller will pay the broker a commission—I mean, 
a printed paragraph? A. That is correct, sir. 
Q. Do you have one with you? A. No, I did not bring 
one, but I could obtain one easily. 


Q. And you never rely—I say ‘‘never’’ and I don’t 
want to push this any further than you are willing to 
have it pushed, Mr. Weedon. 

Let me see how I can put this fairly to you. 

Do you recall any transaction in which you have repre- 
sented the seller, where you have permitted the language 
to be inserted that you would get the ordinary and usual 
commission? A. No, I don’t recall any, sir. 


° * ° * * * * * e 


Q. Or even a typewritten contract that said the 

usual and ordinary commission? A. I have had 

contracts submitted to me by other brokers with that, but 

we have never used that form. We have always used 
percentage or a figure. 

Q. ‘‘Submitted to you by other brokers,’’? you mean, 
where they are representing the seller? A. That’s cor- 
rect. In some cases where they have the purchaser and 
bring the contract to us on their form. 


* . * * * * * * e e 


Q. Let me rephrase this a moment, Mr. Weedon. I want 
to be sure I have interpreted your position correctly. 

You have been called here today to testify as an expert 
to the proposition as to whether there is a usual and cus- 
tomary commission or was in 1958, prevailing as to com- 
merical property. A. That’s right. 

Q. And what its rates are, and you answered in the 
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affirmative to the first question and you supplied the rates 
in your second question, did you not? A. That’s right. 
Q. But you are telling His Honor and the jury and 
343 the rest of us here that as an experienced real 
estate man, your office has never, to your recollec- 
tion, had—and I am stretching this now so watch me—a 
single contract, to your recollection, where you were acting 
for the seller, where you permitted general language as 
to brokerage to be used but you always required specific 
language to be used? <A. I did not say ‘“single.”’ 

Q. I wanted to warn you that I turned that on you a 
little bit. 

How would you tackle me on that? Could it have 
happened once or twice? A. Prior to 1950 it could have 
happened on other contracts submitted to us by other 
offices, in which we took the contract to the seller and 
secured the signature. 

Q. But after that epochal descision by the Supreme 
Court in 1950, has it happened a single time? A. Using 
a form? 

Q. Usual and ordinary commission? A. No, it has not. 


* ° ° . * * * * * ° 


345 Q. Have you had—let me see if we can narrow 
it down to this period. 

You know, we are asking particularly about 1958. Mr. 
Roberson’s question related principally to 1958, so I want 
to stay around that period. Suppose I take five years in 
my question. Let’s carry you back to 1955 and up to the 
present time. 

Have you had, have you handled a million-dolla rsale for 
the seller? A. No, sir; we haven’t. 


* e ° * * * * * * * 


346 Q. Yes. Iam going to ask you more questions and 

believe me I am not happy about probing into your 
business. This is one of the things that happen when you 
come in as an expert. 
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Have you had a $500,000 transaction? A. No, not as an 
individual sale. 


* * *. * * LJ * * * * 


Q. Have you had a million-dollar transaction since you 
have been in business? <A. Indirectly we purchased the 
ground, obtained the construction contract for the Folger 

Library, which totaled over $1 million. 
347 Q. Did the land— A. Not the land. I am talking 
about the cost of construction. It was a $1 million 
proposition. 

Q. You wouldn’t get a commission on the cost of con- 
struction? A. We got a fee for producing the builder who 
secured the contract to build on there, to the owner of the 
property. 

Q. What do you call that, a finder’s commission? <A. 
That’s correct. 

Q. That was separate and apart from commission for the 
sale of the land? A. Yes, we secured real estate commis- 
sion on the acquisition of 15 different properties in there 
over several years. 


* ° * * * * * * * * 


Q. Were you representing the buyer or the seller? A. 
The buyer. 


Q. Now, with respect to individual transactions, I 
had asked you—I mean, individual as distinguished 
from assembling a number of lots. 

Have you, in the least five years—let’s go back. I will 
amend my period of time and go back to the time directly 
after the Supreme Court decision. 

Have you handled, for the seller, a transaction, an in- 
dividual transaction, involving as much as $250,000? A. 

Yes, I have. 
353 Q. Have you had more than one of those? A. No. 


° . * * * * * * 
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Q. Was that involving commercial property? A. That’s 
correct. 

Q. Downtown Washington? A. Yes. 

Q. Was it approximately $250,000? A. That’s right. 

Q. You were acting for the seller? A. That’s right. 


* * e * . * s * * ° 


Q. Have you had more than one involving $100,000 
apiece? A. Yes, sir. 
Q. In the last ten years? A. Yes, sir. 
Q. Would you fix that in 10 or 20 transacations, 
354 more or less? A. I would say probably seven. 


s * * * * * e ° * ° 


Q. Have you seen the actual physical contracts of other 
brokers which form the basis for closing sales at title 
companies? Yes, sir. 

Q. In the last ten years? A. Yes, sir. 


* * s * * 2 ° * * * 


355 Q. Would any of these involve—would any of 
these involve a million dollars? A. No, sir. 
Q. Do any of them involve $500,000? A. No, sir. 


* * * * * * e ° * * 


356 Q. You have not seen the contract of some other 
broker or some other seller involving a transaction, 

closing at the title company, involving $250,000 or more? 
A. That’s correct. I have not. 

357 Q. You have not? A. That’s correct. 

Q. You do not know, do you, Mr. Weedon, from 
firsthand knowledge, from firsthand knowledge, and I 
mean by that in which you participated, saw the definitive 
contract at the title company which formed the basis for 
closing; you do not know what rate of commission was 
being charged by a broker to a seller in a transaction in- 
volving over $250,0001 I know what rate of commission,— 

Q. No, I am not asking that. A. (Continuing) —is used. 
Q. Sir, not from hearsay but from actual knowledge, 
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and seeing the contract of sale which formed the basis for 
closing at the title company; you, from your previous 
testimony, I am drawing the conclusion, that you do not 
know what rate of commission was charged by the broker 
in any transaction involving over $250,000? A. That is 
correct. Not as a definite point on one particular contract. 


* * * * * * * * * e 


358 Q. That is—well, take the sale after 1950 that 
involved $250,000 in which you acted for the seller; is that 
correct? A. Yes, sir. 

Q. The one transaction since 1950 of commercial prop- 
erty where the sale price was $250,000, where you acted 
for the seller. A. Yes. 

Q. Would you say you had one of those? A. Yes. 

Q. Where was it? A. The property I described at 19th 
and Pennsylvania Avenue. 

Q. That was the one where there was an aggregate 
359 of $250,000, but you had three sellers, didn’t you? 
A. That’s right. 

Q. You had a seller at $75,000 and a seller at some other 
figure you gave? <A. That’s right. 

Q. Less than $100,000, and you had an estate involved? 
A. An investment company. 

Q. So you had three different contracts of sale? A. 
That’s right. 

Q. Mr. Weedon, is that correct? A. They were all one 
situation, one property. 

Q. But you were dealing with three different sellers; 
am I right about that? A. Yes. 


Q. In those three contracts did you write in the 
commission? A. Yes, sir. 
Q. The largest one of those three contracts was certainly 
not over $100,000, was it? A. No, sir. 
Q. In the other seven cases, and correct me if I am in- 
correct about this, Mr. Weedon, in the other seven cases 
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you had in the last ten years where you represented the 
seller, where the tranactions were in dollars between 
$100,000 and $250,000, did you write in the commission in 
the contracts? A. Yes. The commission was written in 
if it was on our contract. 

Q. Speak up a little lounder, please. A. The commis- 
sion was written in wherever it was on our contract. 

Q. In the three transactions at 19th and Pennsylvania 
Avenue, that was commercial property? A. That’s right. 

Q. Did you write in the commission of $1,000 plus 
361 three per cent? <A. No, I did not. 
Q. Sirt A. No, I did not. 

Q. Did you get less commission than that? A. No, I got 
more. 

Q. This was by arrangement with the seller? A. It was 
written in the contract and the seller accepted the contract. 

Q. In all three of those transactions you got more than 
five and three—that is, $1,000 plus three per cent? A. The 
commission was five per cent, divided on the different 
contracts. 

Q. Straight five per cent? A. Yes, sir. 


* * * * * * * ° * Sd 


362 Q. That is what I meant by one unit of sellers. 
Tf a mother and two children, or a husband and wife 
own property I count them as one. 

What I had in mind was like 19th and Pennsylvania 
Avenue where one lot was owned by A.B. and another lot 
was owned by B.C. and another lot was owned by EF. 
A. In most of those cases there was one unit, as you speak 
of it. 

Q. And the highest one of those was $150,000? A. That’s 
right. 

Q. Having in mind that the 19th and Pennslyvania 

Avenue transaction, when broken down, no one of 
363 those three contracts involved $150,000; this would 
be the only contract of $150,000—as much as 
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$150,000, which you have had in the last ten years that 
involved your handling it for a seller wouldn’t it? A. 
That’s correct. 

Q. Did you write the commission in, in that transaction? 
i A. Which one are you referring to now? 

Q. The $150,000 item. A. Yes, sir; the commission was 
written in. 

Q. Where was that located and what is it? A. It was a 
farm property near Gaithersburg, Maryland. 

Q. Farm properyt? <A. Yes, sir. 

Q. That did not involve commercial property in the 
District of Columbia, did it? A. It is income-producing; 
no, not in the Distirct of Columbia. 


Q. Would you select one and tell me, first, the amount? 
A. The piece of property at—K Street, 1600 block. 

364 North side? A. South side. 
Q. That involved how much money? A. Some of 


these things you are asking—they are still clients of mine 
who have interests in this property. 

Q. You would rather not? A. I would rather not in 
| certain cases, give the specific valuations. I can’t— 

Q. Let’s see how I can ask my questions and not em- 
barrass you about that, Mr. Weedon, because I assure you 
J don’t want to. 

That was commercial property? <A. Yes, sir. 

Q. Did you write the commission in on that? A. If that 

were on our contract, the commission was written in. But 
| without all of these before me, I can’t tell you, because in 
. some eases they were on contracts submitted to us. 
Q. Now, of the six transactions between $100,000 and 
| $150,000, does any one come to your mind, any one of those 
six come to your mind, where you can give us the amount, 
location, the fact it was your contract; of the remaining 
six, can you mentally pick one here we can talk about? 
A. Not without going back over my files. 
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365 Howard Bernstein 


was called as a witness on behalf of the Plaintiff Kahn, 
and, after having been first duly sworn by the Deputy 
Clerk, was examined and testified as follows: 


Direct Examination 
By Mr. Roberson: 


Q. Will you state your full name? A. Howard Bernstein. 


* * ° * * * e ° * e 


Q. What is your occupation? A. I am Executive Vice 
President of the Realty Title Insurance Company. 
e * * * * * * * * * 
366 Q. What is the nature of that business? A. Ex- 
amining insured titles to real estate. 


Q. How long have you been in this business? A. Fifteen 
years. 

Q. Mr. Bernstein, in connection with your duties with 
that company, do you, from time to time, see brokers’ 
contracts, real estate brokers’ contracts on the sales of 
property? A. Yes, sir. 

Q. Approximately how many such contracts would you 
see in the course of a month? A. I would see between 15 
and 30. 

Q. Were you familiar with brokers’ contracts back in the 
year 1958? A. Yes, sir. 

Q. During that year, did you see real estate brokers’ 
contracts as frequently as you just mentioned? A. I would 
say on the average, yes. 

Q. Mr. Bernstein, in 1958 was there a usual and cus- 

tomary commission for real estate brokers on the 
367 sale of commercial property in the District of 
Columbia? 
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Mr. Wilson: Withhold your answer, Mr. Bernstein, and 


: I move to strike what was said. I warned Mr. Bernstein 


I had an objection. I would like to speak to Your Honor at 
the bench. 
e * ° ° * * * * * * 

Mr. Wilson: This is hearsay and I object to it. 

i The Court: I think that this witness is stating a fact, 
is he not? What is hearsay about it? 

Mr. Wilson: He reads it off of a paper. 

The Court: You didn’t mention that. I wasn’t observ- 
ing. You are objecting because he is using notes? 
| Mr. Wilson: No, sir. He is vice president of a title 
' company. He doesn’t qualify as a real estate broker. He 
saw contracts at the title company and he is asked based 
on that what the usual commission is. 

. e ° ° . * o * * 

The Court: I will permit the witness to answer 

the question. I don’t believe I will require him to 
' bring in these contracts which passed over his desk at 15 
to 30 a month to qualify him to answer the question. 

Mr. Wilson: How will I test his veracity? 

The Court: I think you are resourceful enough to handle 
that yourself, Mr. Wilson. 

Mr. Wilson: I am serious. I want, as a condition for 
Your Honor overruling this objection to hearsay, that he 
be required to bring the contracts in. 

e * * * ° . e ° ° * 
369 A. Yes, sir; I believe there was. 

Q. What was that, sir? A. The usual commission 
| on commercial or on any large real estate usually was five 
| per cent commission up to $50,000 and three per cent above. 
° ° ° e * * ° * o . 


Cross-Examinaiton 
By Mr. Wilson: 


Q. Do you have a broker’s license, Mr. Bernstein? A. 
No, sir. 
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Q. You are not a real estate broker? A. No, sir; I am 
not. I have never held a real estate license in any way. 
Q. Have you ever sold a piece of real estate in 
370 your life, other than that which you owned yourself? 
A. The only piece of real estate I ever sold was my 

own house. 

Q. Your knowledge, concerning which you have answered 
Mr. Roberson’s question, relates solely to what you have 
observed in contracts which passed across your desk at the 
title company? A. Basically, yes, sir. 


° * * * * * * ° 


Q. Do you know Mr. Kahn? A. Yes, sir. 

Q. How long have you known Mr. Kahn? A. On and off, 
I would say, for about six or seven years. 

Q. What does ‘‘on and off’? mean? A. Well, I don’t see 
him socially. I mean, in a business capacity occasionally 
he comes in. 

Q. You and he have been associated an any transaction? 
A. Never. 


° * * ° * * * ° °* * 


372 Q. In these contracts, do you find that the amount 
of the commission or the percentage of the commis- 
sion is written in, or that the language is used which says 
the ordinary and usual commission? A. It is done in all 
three ways. 
Q. I have only given two. Will you give the third? 
Do you mean percentage or money? A. That’s correct. 
Q. Percentage is one way. What is another? <A. Or 
usual and customary is another. 


° * * * * . * e e J 


373 Q. Do you remember about 1950 this opinion came 
down? <A. I didn’t know the year, sir, but I have heard 
quite a bit about it. 

Q. Did you notice after the opinion came down a sub- 
stantial change in the majority of the contracts with respect 
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to the language about commission? A. I can’t say that I 
did, sir. 

Q. Do you remember what the language was in the con- 
tract before the Supreme Court decision? A. No, sir. 
I am sorry; I don’t remember. 

Q. Is it not true, in the great majority of contracts 
today, either category one or two occurs, either percentage 


, is stated or dollars is stated as the commission? <A. I 


would say that is the greater percentage. 
Q. As a matter of fact, the overwhelming majority of 
the transactions you see, recite either a specific com- 
374 mission or specific dollars for the commission, don’t 
they? A. I would say it is unusual to see—not 


; unusual. You see occasionally customary and usual, or 


language to that effect. 

B. But that is rare? A. It is not the majority. 

Q. Have you seen transactions as high as $2 million? 
A. Yes, sir. 


° * ° * * * * * ° * 


Q. With the Court’s permission, I am going to ask you 


; to give me one transaction you saw involving $2 million. 
| A. Glass Manor closing. Six and a half million dollars. 


Q. This is out in— A. (Interposing) Prince Georges 


County. 


Q. This is subdivision property? A. No. That is the 
apartment house there. 
Q. It is out in the suburbs? A. Yes, sir. 
| Q. Take commercial transactions, a vacant office building, 
| a lot zoned commercial, or an apartment house involving 
$2 million in the District of Columbia. 
Can you give me one? A. In the District of Columbia? 
Q. Yes, sir. A. One off of Savanah Avenue. 
Q. Sir? A. One off of Savannah Avenue. (Pause) 
I am tryin—between 15th and 14th—(pause) be- 
‘Reeen 14th and 15th. 
Q. Is this vacant land? A. It was vacant land and then 
they improved it with real estate. 
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Q. Was there a sales contract which recited a considera- 
tion of $2 million or more? A. This has been a long time. 
I don’t remember. I am trying to think of others. 


° ° * * ° * * cy cy * 


376 Q. Is it easier to remember a million than a 
million and a half? A.I think you have more 
million-dollar transactions. 

Q. Let’s take a million-dollar transaction within the 
last five years involving commercial real estate in the 
District of Columbia. Do you remember one? A. Yes, sir. 

Q. Wait a minute. Before you answer, do you remember 
more than one? A. Don’t push me now. 


° * * * * * * ° ° ° 


Mr. Wilson: I doubt I will be here asking the 
377 questions. 

The Witness: Connecticut Avenue, the Garfield- 
Sankin Building. That would be one. Garfield and Con- 
necticut Avenue. 


By Mr. Wilson: 


Q. Hold it a minute. I must locate that. That’s an 
apartment house? A. Yes, sir. 

Q. On the northwest corner? A. Yes, sir. Financed by 
Frederick W. Behrens Company. 

Q. It involved over $1 million? <A. Yes, sir. 

Q. Did the seller pay a brokerage commission? A. I 
don’t remember the details of the transaction. 

Q. Let’s take another one. Can’t use that one. A. 
I do remember the Davenport Terrace deal, involving 
Chastleton-Davenport Terrace. 


° * * * * * * ° e s 


378 Q. Are you suggesting, however, it was over a 
million dollars in it? A. Yes. 
Q. Did you see the brokerage commission? <A. No, I 
did not. 
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Q. You don’t know what it was? A. No. 
Q. Give us another one. A. (Pause) The Tower is an 
apartment house. 
Q. Over at Cathedral and New Mexico? <A. Yes. 
Q. How much is involved there? A. Well, the first sec- 
| tion, I think, was around two and a half million dollars. 
Q. Are you talking about a sale or a construction job? 
A. That was financing. 
Q. That was financing. We don’t want that. Let’s 
have a sale. A. (There was a long pause.) 
Q. You are shaking your head. You can’t think 
iof any? A, Most that I think of like The Coronet, Bradley, 
Parkside, have all been financed. 
Q. They have all been mortgage jobs, haven’t they? 
A. Yes, sir. 
Q. Sure they are. Let’s take transaction involving half 
:a million dollars; the sales contract. Can you remember 
one? A. Yes. I am trying to think of it. The Hotel 
2400 transaction. 
Q. Was that a real estate sale or stock sale? A. No, 
that was a real estate sale. 
Q. Is that going to be one? Let’s have it. A. It might 
be one. I am pretty sure it was a real estate sale. 
| Q. It involved how much? <A. Over a million dollars. 
About a million and a half. 
Q. Did you see the brokerage in it? A. No, I did not. 
Q. Give me another one. A. Are you trying to find 
jout if I have seen a brokerage in any of these big 
deals? 
Q. Yes. A. No, I haven’t. I don’t believe I have. 


Mr. Roberson: Your Honor, I want to offer in evidence 
|the deposition of Mr. Richard Livingston. All counsel in 
ithis case, including Mr. Wilson and myself, and counsel 
irepresenting the Dixons, have tried to subpoena Mr. 
Livingston but have been unable to do so and I would like 
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to read in evidence the deposition taken in Indianapolis 
last year. 


* ° * * * * * s ° 


387 Richard E. Livingston 


being first duly sworn to testify the truth, the whole truth, 
and nothing but the truth, relating to said cause, deposes 
and says: 


Direct Examination, 


Questions By Frank F. Roberson. 


“Q, Will you state your full name, please, Mr. Liv- 
ingston? A. Richard B. Livingston. 
‘<Q. What is your address, sir? A. My home address? 
“Q. Yes, sir. A. 561 East 37th Street. 
“<Q. Indianapolis, Indiana? A. Indianapolis, Indiana. 
“<Q. What is your occupation? A. General Sec- 
388 retary of the United Brotherhood of Carpenters and 


Joiners of America. 

“‘Q. How long have you had that position? A. March 
15th of 1957. 

“‘Q. How long have you been an officer of the Brother- 
hood—since that date? A. General officer, yes. 

“<Q. March 19th, did you say? A. March 15, 1957. 

“<Q. Mr. Livingston, do you know when the Brotherhood 
originally decided to move to Washington, move its head- 
quarters? A. Originally it was acted upon by the 1954 
Convention in resolution form, the general officers to in- 
vestigate, and if the circumstances warrant to send out a 
referendum to the membership. 

“‘Q. That was eventually done, the referendum was sent 
out, and when did these results come in? A. In November, 
1957. 

“<Q. Was it a particular date in November that the thing 
was formally approved? A. Yes. 

<Q. What was the date in November, sir? A. The 
referendum went out to the membership on October 
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. 889 Ast of 1957 and the results for the referendum and 
the vote was rushed to the membership on November 
26th of 1957. 

‘*Q. When was your Building Committee organized to 
select a site and decide on the details of your new head- 
quarters? A. We were appointed on February 12, 1957 
in the Executive Board meeting in Lakeland, Florida. 

“‘Q. That was after the referendum came in? A. Oh, 
yes. 

“‘Q. Then it must have been ’58, not ’572 A. 58, that 
is right. 

“‘Q. Who were the original members of that Building 
Committee? Was that what it was called? A. Yes, the 
Building Committee. 

“*Q. Who were the original members? A. John RB. 
Stevenson. 

‘*Q. Was he chairman? A. He was chairman. Richard 
E. Livingston. 

i; ‘*Q. Was he secretary of it? A. Right, and Henry 
Chandler. 

| Q. Mr. Chandler being the one from Atlanta? A. Yes, 
ihe is the Executive Board member from the Fourth District, 

**Q. Later on, Mr. Livingston, did there come a time 
| when the membership of the Committee was ex- 
390 panded to five members? <A. Yes. 

‘‘Q. When was that done? A. September, 1958. 

“‘Q. When in September? A. September 8th. 

**Q. Until your Building Committee was appointed no- 
body had any authority to select a site, is that so, sir.? A. 
That is correct, sir. 

“Q. After your Building Committee was formed, did you 
thereafter make periodic reports or regular reports of your 
\progress back to the Executive Committee? A. Yes, sir. 

‘*Q. That had appointed you? A. Yes, sir. 

‘*Q. How many of those reports did you make? They 
were written, I suppose? A. We made an oral report. We 
‘kept minutes of all of our meetings and of all of our trans- 
.actions, and there was an oral report made to every one of 
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our Executive Board meetings, since the date of the 
original meeting. 

391 “<Q. Wasn’t there also awritten report? A. There 
was a written report which was our minutes. 


* ° ° * * * * * * . 


397 “<Q. What is the first one after March 17, 1958? 
A. September 8th. 

<Q. You didn’t make one between March— A. There 
was no meeting. 

“Q. So you made no written or oral report until 
September 8, 1958? A. Let me check here first. The 
first report would be on July 14, 1958. I stand corrected. 

“<Q, Mr. Livingston, do you have that duplicate? A. 
No, these—see, these are complete Executive Board 
minutes which go out to the locals. 

“¢Q, May I look over your shoulder while you read it 
into the record? A. Yes, sir. I have it all marked out 
here. 

‘< (Minutes of the General Executive Board at the 
Biltmore Hotel, New York, New York, July 14, 1958. 
‘¢¢Birst General Vice President gave a complete 
and detailed report of the Building Committee. It 
was regularly moved and seconded that the Building 
Committee be authorized to acquire property in 
Washington, D. C. and to engage the services of a 
competent engineer and architect. Motion carried 
unanimously.’ 
“<Q. Do you have any records that would give the 
398 substance of what the First General Vice Presi- 
dent—I take it that is Mr. Stevenson?— A. Right. 

“<Q. (continuing)—said when he made his report? A. 
He reported upon our activities of the Building Committee 
in looking at sites. 

“<Q. Well, the question was, do you have— A. Now 
wait a minute, let me complete this, and the whole thing 
was that in acquiring sites we would need the services of 
an engineer and architect to determine from the site what 
kind of a structure could be put upon it. And you will 
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; find in the next minutes here that we took the architect with 
; us and looked at numerous sites in Washington, D. C. for 
| his recommendations as to the type of—what would be 
the layout of a particular lot, and so forth and so on, which 
| would meet our requirements in putting up the type of 
building that we wanted, 

“‘Q. But my question is to you, sir, is there anything 
in writing anywhere, either the text of what First Vice 
i President Stevenson said— A. These are the only 
written reports of the Committee. This is all. 

“Q. Among the other records that I subpoenaed 

399 were all the memoranda and notes and so forth. Do 
they now include any memoranda or not from Mr. 
Stevenson from which he made his oral report? A. No, sir. 

“Q. Not a thing. All right, sir. Now what was your 
next entry in the minutes of the General Executive Board? 
A. The next entry was that minutes of the General Execu- 
tive Board at the Biltmore Hotel, New York, New York on 
September 8, 1958. 

““Q. What was your entry there? A. ‘First General 
| Vice President reported for the Building Committee and 
recommended to the General Executive Board that the 
: Committee be empowered to secure option on property 
for a new location in Washington, D. C. It was moved, 
; seconded and carried that the Building Committee pro- 
: ceed as quickly as possible to purchase option on property 
and have engineer survey same. 

‘Now in addition, Chairman M. A. Hutcheson appointed 
Board Member Raleigh Rajoppi and Harry Schwarzer to 
serve as additional members of the Committee. 

“‘Q. Was there a particular location at which that 
400 resolution was directed? A. No, sir. 
“Q. Just any location? A. That is right. 

“‘Q. All right, sir, now what is your next entry? A. The 
next would be here, the memorandum to the President 
dated September 28, 1958. 


(The document referred to was handed to Mr. Roberson.) 
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“<Q. Mr. Livingston has just handed me a memorandum 
entitled: 
<< ¢'o M, A. Hutcheson, General President; Subject, Com- 
mittee to Investigate Possible Site, Washington, D. C.’ 
and penciled in the top righthnad corner is the date 
9-26-58, and attached to it is a separate slip of paper on 
which is written in ink: 
‘¢ ‘Bliss Properties, 1673 Colorado Road, N. W., Mr. Shea, 
ADams 43500.’ 
“The text of the memorandum reads as follows: 
“¢John R. Stevenson, Richard E. Livingston, Henry 
Chandler, Harry Schwarzer and Raleigh Rajoppi met at 
the Hotel Washington in Washington, D. C. at 9:30 A.M., 
September 23, 1958 to attempt to select possible building 
site in Washington, D. C. for the United Brotherhood. 
“< (Numerous letters with proposals for building 
401 site were read and discussed at great length by the 
Committee. Many of these communications were 
disregarded for various reasons such as site too small, 
location, etc. 
<< (Committee took into consideration the following sites: 
“<The first site to receive serious considerattion was 
located on Louisiana, Constitution and Second Streets— 
a triangular piece of property 60,338 square feet owned 
by Bliss Properties which we previously understood could 
have been purchased for $30 per foot. 


<< (Committee also considered properties at: 
261 Constitution Street, N. W. 
2nd and D Street 
1800 K Street 
4th Street, N. W. Center of Block between H & G Street, 
N. W. 
Connecticut and Eye Street, S. W. 
19th to Connecticut Street on T Street 
15th and Massachusetts Street, northeast corner. 
“< ‘Committee inspected the following sites: 
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16th and K Street upon which is located a building not 
suitable for our needs. 

17th and K Street upon which is located a building 
402 not suitable for our needs. 

1101 16th Street, corner of L Street, southwest 
corner which was previously the White House Hotel—too 
small, 
15th and M Street, which contains approximately 20,000 
feet and asking price of $800,000. 

‘* ‘Received call from Mr. John Hillyard requesting that 
: the Committee give serious consideration to property 
located at 15th and M Street which, in his opinion, if we 
would submit a price, it could be purchased for less than 
the asking price of $800,000. Informed Mr. Hillyard it 
would not meet our needs, however, during the stay of the 
, Committee in Washington, we received several calls from 
Mr. Hillyard. 

“««Telegram received from Mr. Holabird, Root and 
| Burger, Chicago, Illinois, Architects and Enginneers, who 
been tentatively engaged by the Committee advising that 
he would be in Washington, D. C. on Wednesday, September 
24th. 

‘* Committee requested the Chairman to contact Mr. 
| Holabird and request he meet with Committee at 11:30 

A.M., Wednesday, September 24th. 

“««Contacted the office of Mr. Shea of Bliss Prop- 

403 erties and requested that they have a representative 

meet the Committee at 9:30 A.M., Wednesday. 
‘* ‘September 24, 1958, Hotel Washington, Washington, 
D.C. 
“«<Francis C. Heigle of Dixie Realty Company, Ine. 
introduced himself as a representative of Bliss Properties, 
met with the Committee and submitted the following in- 
, formation in regard to properties located at Constitution- 
| Louisiana and 2nd Streets. Advised the property had 
, been on the market for approximately eight months and 

the trustees of said property have refused offer of 
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$1,850,000 for same. Site is registered as two lots. One 
lot is assessed at $239,140 with taxes $5,500.22. The 
second lot assessed at $51,090 with taxes at $1,175.07. 
Presently located on property is Sinclair Gas Station 
which he informed us produces a revenue to the Estate of 
$43,000 for year of 1957. 

«¢ «Committee determined Mr. Heigle was a free lance 
broker and was not empowered by the Estate to transact 
any business, therefore Mr. Heigle was dismissed by the 
Committee. 

“©The Committee then met with Mr. Holabird to visit 

the triangular site at Louisiana-Constitution and 2nd 
404 Streets and in his opinion was ideally located for 

our purpose which would give us a building com- 
pletely exposed on all sides with no abutting property. 

‘¢¢My, Holabird arranged for the Committee to inspect 
the Teamsters Building where we were extended every 
courtesy and made a complete tour of the building. 

‘< “September 25, 1958, Hotel Washington, Washington, 
D. C. Committee met at 9:30 A.M. and again discussed 
various sites which they had visited and discussed informa- 
tion we had received as to various other sites. 

‘<The Committee in the company of Mr. Holabird 
visited 2101 Wisconsin Avenue which could be bought for 
a reasonable price, but not suitable for our needs and too 
far out. 

<< <The Committee then looked at a site on Wisconsin 
between Harrison and Garrison which contains approxi- 
mately 60,000 square feet, but found a ravine on back edge 
of property approximately 25 feet deep and disregarded 
this site as too far from center of city. 

‘Mr, Holabird with Committee made a complete tour 

of the area in Washington, D. C. known as Foggy 
405 Bottom which is presently under slum clearance and 
being rebuilt. Under construction are apartment 
houses and a large insurance building. However, we were 
informed that most of the property in the area is under 
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option by either Webb and Knapp or Heggeman and 
Harris who wish to handle said sites under a lease-backed 
program for development sites to the point of erecting 
for the purchaser. Property in this area in (sic) selling 
at $25 a foot upward, depending on location and in the 
opinion of the Committee would not meet our requirements. 

“<¢Committee again met in Washington Hotel and con- 
tacted the National Savings and Trust Company which is 
the bank representing the Estate. We then contacted Mr. 
Shea of Bliss Properties who agreed to and did meet with 
the Committee and informed us that they had no set price, 
however, in his opinion, the trustees of the Estate would 
accept an offer of $2 million or $33 a foot and informed us 
the trustees were mecting at the National Savings and 
Trust Company at 2:00 P.M. Monday, September 29, 1958 
and if we wish to submit an offer for property located at 
Constitution-Louisiana and 2nd Streets, our offer should 

be submitted in writing. 
406 “¢ ‘Your Committee after serious deliberations and 

after having visited various sites and locations in 
the Washington, D. C. area found properties offered in the 
amount of anywhere between $20 a square foot to $110 
per square foot and came to the final conclusion that the 
said property on Constitution-Louisiana and 2nd Streets 
is the most reasonable site and would serve ideally for the 
needs of the United Brotherhood of Carpenters and 
Joiners of America for the erection of our new head- 
quarters and did unanimously agree to submit an offer to 
Bliss Properties of $33 per foot, which is in the amount 
of $1,991,154. 

‘© Attached hereto copy of letter dated September 26, 
1958, National Savings and Trust Company submitting 
said offer.’ 

‘<And then there is a letter, a photostat of a letter of 
September 26, 1958 submitting an offer of which Mr. Wilson 
—you have provided me with a copy? 

“Mr. Wilson: Yes.’’ 
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$1,850,000 for same. Site is registered as two lots. One 
lot is assessed at $239,140 with taxes $5,500.22. The 
second lot assessed at $51,090 with taxes at $1,175.07. 
Presently located on property is Sinclair Gas Station 
which he informed us produces a revenue to the Estate of 
$43,000 for year of 1957. 

<¢¢Committee determined Mr. Heigle was a free lance 
broker and was not empowered by the Estate to transact 
any business, therefore Mr. Heigle was dismissed by the 
Committee. 

“The Committee then met with Mr. Holabird to visit 

the triangular site at Louisiana-Constitution and 2nd 
404 Streets and in his opinion was ideally located for 

our purpose which would give us a building com- 
pletely exposed on all sides with no abutting property. 

«Mr. Holabird arranged for the Committee to inspect 
the Teamsters Building where we were extended every 
courtesy and made a complete tour of the building. 

“¢ «September 25, 1958, Hotel Washington, Washington, 
D. C. Committee met at 9:30 A.M. and again discussed 
various sites which they had visited and discussed informa- 
tion we had received as to various other sites. 

«<The Committee in the company of Mr. Holabird 
visited 2101 Wisconsin Avenue which could be bought for 
a reasonable price, but not suitable for our needs and too 
far out. 

“<The Committee then looked at a site on Wisconsin 
between Harrison and Garrison which contains approxi- 
mately 60,000 square feet, but found a ravine on back edge 
of property approximately 25 feet deep and disregarded 
this site as too far from center of city. 

‘< (Mr. Holabird with Committee made a complete tour 

of the area in Washington, D. C. known as Foggy 
405 Bottom which is presently under slum clearance and 
being rebuilt. Under construction are apartment 
houses and a large insurance building. However, we were 
informed that most of the property in the area is under 
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option by either Webb and Knapp or Heggeman and 
Harris who wish to handle said sites under a lease-backed 
program for development sites to the point of erecting 
for the purchaser. Property in this area in (sic) selling 
at $25 a foot upward, depending on location and in the 
opinion of the Committee would not meet our requirements. 
<< (Committee again met in Washington Hotel and con- 
tacted the National Savings and Trust Company which is 
the bank representing the Estate. We then contacted Mr. 
Shea of Bliss Properties who agreed to and did meet with 
the Committee and informed us that they had no set price, 
however, in his opinion, the trustees of the Estate would 
accept an offer of $2 million or $33 a foot and informed us 
the trustees were meeting at the National Savings and 
Trust Company at 2:00 P.M. Monday, September 29, 1958 
and if we wish to submit an offer for property located at 
Constitution-Louisiana and 2nd Streets, our offer should 
be submitted in writing. 
406 “¢ Your Committee after serious deliberations and 
after having visited various sites and locations in 
the Washington, D. C. area found properties offered in the 
amount of anywhere between $20 a square foot to $110 
per square foot and came to the final conclusion that the 
said property on Constitution-Louisiana and 2nd Streets 
is the most reasonable site and would serve ideally for the 
needs of the United Brotherhood of Carpenters and 
Joiners of America for the erection of our new head- 
quarters and did unanimously agree to submit an offer to 
Bliss Properties of $33 per foot, which is in the amount 
of $1,991,154. 

‘¢¢Attached hereto copy of letter dated September 26, 
1958, National Savings and Trust Company submitting 
said offer.’ 

‘¢And then there is a letter, a photostat of a letter of 
September 26, 1958 submitting an offer of which Mr. Wilson 
—you have provided me with a copy? 

“‘Mr. Wilson: Yes.’’ 
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Mr. Roberson: I would like to offer that in evidence as 
Plaintiff Kahn’s Exhibit 8. Mark it Plaintiff Kahn’s 
Exhibit 8, for identification. 


* e * e * * * ° * ° 


407 “Q. I see in the last paragraph of that letter this 
statement: 
‘©<We understand that Bliss Properties is not repre- 
sented by a real estate broker and that there 
408 will be no real estate broker in this transaction.’ 
‘‘At whose suggestion was that put in the letter? A. 
Well, it was one of the pertinent questions that was raised 
by the Committee when they were in session and we asked 
Mr. Shea if there was a broker involved and he said, ‘No.’ 
And we at no time engaged anybody to act on behalf of 
the Brotherhood and so it was recommendation of the 
Committee that that be inserted in the offer for the 
property. 
“‘Q. In other words, you are referring to that Wednesday 
when you had a meeting with Mr. Shea? A. Right. 
“<Q. You asked Mr. Shea if there was a broker repre- 
senting Bliss Properties and he told you there was none? 
“A, That is correct. 
“‘Q. Did he tell you there was none authorized or that 
he never authorized one? 
‘<A. In substance he didn’t say that he never authorized 
anybody. He said that there was no broker involved, that 
they were not represented by a broker in anything. 


409 “¢Q, Well, we will com eback to that later. 

“Mr. Livingston, was the first time that the Committee 
actively began seeking a building site in Washington back 
when you consulted with the Electrical Workers people in 
February of, I believe that was—— 

‘“‘Mr. Wilson: March. 

“Q. (continuing) —in March of 1958? 

“A. No, prior to that time we had offers of buildings 
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ever since a referendum went out to our membership. 
Everybody seemed to know that we were looking for a 
piece of property and we have a very voluminous file in 
our office of offers of various properties throughout the 
area. 

“Q. You brought with you everything pertaining to this 
property today? 

‘cA. Yes. And Mr. Stevenson and myself were perma- 
nent officers or general resident officers of the Brotherhood, 

we went through those files to see if there was any- 
410 thing in there that might suit our needs. So the 

Committee was active from the day it was appointed 
in trying to seek a site. 

‘‘Q. In other words, you were acitve from February 
12, 1958? 

‘CA, That is correct. However, we knew in the Bakers’ 
building, there was talk that the Bakers’ building might 
be for sale. It was a new building; it wasn’t completed. 
And we felt as though we should investigate whether or not 
the building was for sale. 

“Q. But even as late as September 23rd you were still 
considering various sites in Washington 

‘SA. Oh, yes; yes, sir. 

“Q. You actually went around and looked at a lot of 
different sites, isn’t that right, sir? 

“CA, Yes, sir. 

“<Q. Your Committee—for your information September 
23rd is a Tuesday, September 23, 1958—how long did your 
Committee stay there in Washington looking at sites? Did 
you get there on Monday and then start operating on 
Tuesday? 

‘“*A. We got in there Monday night. 

‘‘Q. Were you there the balance of the week? 

‘*A. Yes, we were there for the whole week, right up to 
the end. 
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“TY think we were there for all, a whole three 
411 days. I would have to check the records, but we were 
there a minimum of three days. 

“‘Q. I see that your letter actually submitting a bid to 
the National Savings and Trust Company is dated Septem- 
ber 26, 1958. It is addressed to the attention of Herman 
G. Lauten, Trust Officer, September 26th which would have 
been a Friday. That letter, you say, was drafted by your 
Indianapolis counsel, attorney, Mr. Ward. Was it drafted 
in Indianapolis or was he there in Washington with you? 

“A. No, that was drafted in Indianapolis. 

“Q. Was it after you came back? 

“A, Right. 

“<Q. So you got back to Indianapolis by that Friday, is 
that correct, sir? 

“CA, Yes. 

“<Q. Did you fly back? 

‘CA. Yes, sir. 

“<Q. I understand from Mr. Hutcheson that your Indi- 
anapolis headquarters here consists of two separate build- 
ings, your office building and your printing plant right 
adjoining each other. Approximately how many square 
feet do you have in those two buildings? 

‘‘A. I just took a survey the other day and frankly 

412 I couldn’t tell you. I would say we would have 

about six or seven thousand feet in the main office 
building. 

* * ° * * ° * o se ° 

“<Q. You were principally interested in getting a central 
and desirable location? 

“‘A, That is right. 

“<Q. And from a zoning standpoint, you wanted to be 
permitted to have adequate parking? 

“A, Right. 
413 “<Q. Did you have in mind the range of the size 
property you wanted, was it fifteen, twenty, thirty 
thousand square feet? 
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‘*A. No, we knew that we needed a minimum of approxi- 
mately 20,000 feet. 

“‘See, one thing we are concerned about is parking, and 
we didn’t want to go into ramp parking because ramp 
parking is expensive. 

“‘Q I take it you wanted to be within the central taxi 
zone in Washington, which is an important consideration 
to us? 

““A, That is right. 

“‘Q. And did that limit your search to more or less the 
central area of Washington? 

‘A, No, sir, because the minutes will show that we went 
out north; we went out on Wisconsin Avenue. 

“<Q. Clear out on Wisconsin? 

“‘A, We investigated every site that we thought had any 
possibilities at all. 

‘“‘Q. How many trips did your Committee make to 
Washington for inspection purposes, was it this one trip 
in September? 

“A, No, let’s put it this way here. We go into Wash- 
ington quite often. 

““Q. As individuals? 
414 “‘Q. As individuals, and then we always took the 
opportunity to look at sites that we thought might be 
favorable to the Committee, that is where many of these 
sites that I myself had looked at on my trips to Washington, 
D. C., and I brought them back to the Committee and then 
we all went, the whole Committee, we would all look at 
these sites. And Mr. Stevenson and I—Mr. Stevenson, I 

assume, did the same thing.’’ 


s * s * 


Washington, D. C. 
Monday, May 29, 1961 
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423 “‘Q. Mr. Livingston, when did the property that 
you ultimately purchased at 2nd and Constitution 
Avenue first come to your personal attention? 

“cA. I was informed about this property at the time 
that the Committee was appointed. 

“<Q. In February of 1958? 

“A, Right. 

“Q. Who informed you? 

‘‘A, Mr. Hutcheson himself had been told that the prop- 
erty was down there, and Mr. Blaier, our Second Viec 
President, had looked at it. 

“‘Q, Mr. Hutcheson yesterday—and these gentlemen will 
correct me if I am wrong—indicated to us that he had done 

nothing more than ride by this, among other proper- 
424 ties, and he said in substance that he didn’t recom- 

mend any property to you, that you made the recom- 
mendation to him; is that in substance correct? 

“‘A, That is correct. Bue he told us he had rode by and 


seen it and he just, the Committee may take a look at it. 
There was no recommendations. 


“‘Q. Neither Mr. Hutcheson nor Mr. Blaier were on 
your Building Committee, were they? 

‘<A. No, sir. 

“¢Q. When was the first time that you personally saw 

the 2nd and Constitution site? 
425 ‘*A, It was in March of ’58. 
““Q. Who was wtih you at the time? 

‘*A. I believe at the time—now, I don’t think the Com- 
mittee was with me. I could be corrected. I believe my 
brother was with me. 

“Q. That is Mr. Harry Livingston? 

‘“A, Right. 
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‘‘Q. He is employed by the House of Representatives 
in the finance end? 

‘A, Disbursing clerk in the House of Representatives. 

““Q. He is not a real estate broker? 

‘CA, No, sir. 

‘*Q. Did you use your brother to get you any informa- 
tion concerning the property? 

“CA. Yes, sir. 

““Q. Just as a means of checking or other information? 

‘<A. I asked him if he knew who owned the property. 

“‘Q. Was that in March of ’58 that you asked him that? 

‘*A. Yes, I believe it was in March. I could be wrong 
a week or two there. 

‘*Q. Did he know, or did he go out and find it out for you? 

‘“‘A. No, he knew it. I am not too sure at that time 
| whether—I am almost positive he knew who owned it. 

426 “*Q. When did you first find out at what price 

that property was available, supposed to have been 
available? 

‘‘A. Frankly, we have heard so many prices on it I 
couldn’t tell you. 

‘‘Q. Your brother didn’t know at that time, did he? 

‘CA. No, no, he never quoted no price for us. 

“‘Q. Neither then nor at any other time? 

‘“‘A. In fact, this is my notation, my writing, which I 
received from him and he give it to me and I wrote it down. 
(Indicating) 

“‘Q. The notation Mr. Livingston has referred to is the 
attachment to the minutes that has been previously read 
into the record. 

i €*Can you tell us when your brother gave you this infor- 
. mation about Mr. Shea and the Adams telephone number? 
‘CA, That was some time after March. 


“<Q. After March? 

“A, Yes. 

‘“‘Q, Would it have been at the time that your Committee 
met in Washington, your full Committee, to look over the 
property. 

“A, I believe that was before that, because I got that 

over the telephone. 
427 ‘<Q, You think it was in the summer of 1958, then? 
“A. Yes. 

“Q. Did you actually get out and go over the property 
at the time you were with your brother in March of 58? 

“A, Yes, sir, we parked his car and took a look around 
on three sides. 

‘<Q, On that occasion did you look at the other properties 
when you were in Washington? 

“A, Yes, I looked at some property back, now it would 
be upwards towards the Union Depot there. I wasn’t in- 
terested in it, though, because they were all occupied sites 
that would necessitate tearing down the buildings. 


* * * * * . * * ° ° 


428 “Mr. Livingston, did a Mr. William Johnson who 
is employed by the Brotherhood in Washington have 
any authority in connection with helping the Building Com- 
mittee select a site? 
‘*A. No, sir. 


“Q. Did he send any information to you? 
‘*A. To me personally, no. 


* ° * * ° ° e e ° ° 
429 “<Q. I don’t mean personally, I mean by you, 

your Building Committee, do you know whether he 
sent information on in? 
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‘*A. I believe that once or twice he may have consulted 
' with Mr. Stevenson, but he has never consulted with me. 
“¢Q. You have seen nothing in writing from Mr. Johnson 
about that? 
‘*A. No, sir. 


“‘Q. But Br. Blaier did not have as one of his 
assignments helping the Building Committee seek 
sites? 

‘“‘A. No, but Mr. Blaier was in a position because his 
office is in Washington, D. C., that various communications 
‘ were directed to him, which he would forward to Mr. 
Stevenson. 

‘‘Q. He had no authority other than to forward it on 
to your Committee? 

‘*A. That is all he did, anything that he got that he 
received he forwarded to Mr. Stevenson as Chairman of 
the Committee. 

“Q. Did your Committee through Mr. Blaier at any 
time ask for information on additional sites or other sites 
or ask for information? 

‘‘A. No, other than they took us down through Foggy 
Bottom. 

“*Q. Mr. Blaier himself? 

“A, Yes. 

“<Q. Have you ever heard of the name of an architect 
named Julian Berla? 

‘*A. Never heard of him. 

“<Q. Do you know of an organization known as the Wash- 
ington Building Congress? 

‘©A. Never heard of it. 


es e e * * * ° ° e 


‘‘Q. Is the first time, Mr. Livingston, that you 

ever heard of a Washington real estate broker named 

B. Franklin Kahn on Monday, May 12th, when you were 

attending a convention at the Concord Hotel in Kiamesha 
Lake, New York? 


“A. Yes. 

“<Q. Sir. 

“A, Yes. 

“¢Q. Mr. Kahn had placed a call to you? 

‘“‘A. That is right. 

“‘Q. Did he then suggest to you this property which you 
ultimately purchased would be a desirable plot for you 
to consider? 

‘cA, Yes, sir. 

“‘Q. Did he tell you that Mr. Johnson had suggested his 
calling you—Bill Johnson? 

‘¢A. I believe he did mention Mr. Johnson’s name, that 

is correct. 
432 “Q, And Mr. Johnson as an employee of your 
Brotherhood in some capacity would know who the 
members of the Committee were, wouldn’t he? 

“A. Oh, yes, yes, because they are contained in the min- 
utes of the Executive Board which goes out to all the local 
unions. 

“‘Q. It was perfectly proper for any real estate broker 
to contact you or Mr. Stevenson to give you information 
about sites they were promoting. 

‘“‘A. That is right. 

“Q, Your contacts with anybody that approached you 
concerning property was not to have them as an employee 
of your Brotherhood, but if they approached you, you 
assumed they represented the seller, is that right, sir? 

“A. Yes. 

“*Q. Because you knew you hadn’t retained them, isn’t 
that so? 

‘“‘A. That is right. 

“¢Q, When Mr. Kahn called you on May 12, 1958 at the 
Concord, did you tell him in substance that he should get 
as much information as he could about this Bliss property 
and put it in written form for you! 

“‘A. No, I didn’t instruct him. I said that if he 

had—— 
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433 “<Q. Suggested? 

‘‘A. (Continuing) —I said that if he had anything 
that he wished to submit, to submit it to the Committee, but 
I suggested that he submit it in triplicate as there were 

\three members of the Committee. Duplicate would have 
been enough, but one of the members of our Committee did 

‘not live in Indianapolis and anything that we had in start- 

‘ing the Committee off, we wanted to see if we could be 
informed at all times. 

| ‘*Q. Is it your recollection that you suggested that Mr. 
Kahn included the zoning studies so that you would know 
‘about the automobile situation and the printing plant 
situation. 

‘“‘A. Mr. Kahn at that time informed me that the zoning 
was being changed, revised in the Washington District. 

“*Q. The so-called Lewis Zoning Plan was about to go 
into effect? 

“‘A. That is right, and it was not in print, it was being 
put in print, and he thought it would be a good idea if the 
‘Committee had copies of it, and he suggested that he send 
copies of that also, which we received. 
| “<Q. You told him to put it in triplicate so that you 
‘434 could inform the other members of your Committee? 

‘CA. That is right. 

| Q. You also told him that you were leaving the Con- 
cord Hotel at the end of that week and he should have 
sent this out to Indianapolis? 

“A, That is right. 

‘<Q. Did he indicate to you at that time—didn’t he indi- 
icate—let me phrase it this way: did he not indicate to you 
‘at that time that this plot that he was promoting contained 
some 60,000 square feet and that struck you as being a 
little large? 

: “A. I believe that is correct. He mentioned the size 
of the lot. 

“<Q. Now you wondered what the Brotherhood would do 
iwith the surplus land because you didn’t contemplate using 
any sixty thousand? 
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‘<A. No, sir, in our original investigation we didn’t think 
we would need that much. 

‘‘Q, Did he say he would discuss the surplus land, see 
about the divisibility and so forth in connection with it? 

“A, No, he said there was a possibility if we bought 

the site we would have to buy the entire site, and if 
435 we bought it we could sell the unused portion of it 
ourselves. 

“Q. Making a profit on it then? 

‘cA, Yes, sir. 

“<Q. You did mention to him at that time that because 
of your having printing costs that you would prefer to 
have a zone where you could have your printing plant, isn’t 
that so, sir? 

“<A, Well, I wouldn’t say the cost, it was because of the 
necessity of maintaining a printing plant would be ad- 
vantageous for us to have the printing plant in the building. 

“Q. The next time you heard from Mr. Kahn, Mr. Liv- 
ingston, was a phone call that he placed to you in Indian- 
apolis on Friday, May the 23rd, am I correct about that? 
Have you any records that you can check that with? 

“A, Yes, sir. May 28rd, that is correct. 

“<Q. In these telephone calls that you got from people 
like this, did you take notes of what they said or did you 
depend upon your recollection? 

“A, It all depends. In this particular instance, no. I 
just made mention of the phone call. 

“<Q. Do you recall that at that time Mr. Kahn asked you 

for the addresses, the names and addresses of the 
436 other two members of your Building Committee so 

that he could formalize the form of brochure he was 
preparing? 

“Do you recall that detail? 

“¢A, No, sir. 

“Q. Do you recall that he asked you for the complete 
name and title of your Union so that he could put that 
properly in the brochure? 

“A, Yes. 
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“<Q. Do you recall that he asked you at that time when 
the Committee would be in Washington and that it was 


| your thuoght they would be there within 30 days at that 


time? 

‘*A. That is correct. 

“*Q. Do you recall that you told Mr. Kahn that when 
they came to Washington you would call him? 

‘*A. Yes, I believe I did, yes, sir. 

‘*Q. Do you recall further that he asked you about the 
availability of the new zoning code which had just gone into 


' effect that week and you said you might be able to get it 
' from Chicago, but that if he had an extra copy to send 


it to you? 
‘““A, No, I don’t know where the name ‘Chicago’ comes 


' in there because it has no relation, although our architects 


are in Chicago. If I wanted a copy of the zoning in 


437 Washington, D. C., I would go to Washington. 


“*Q. It wouldn’t occur to you that perhaps the 


architects had a copy? 


‘““A. No. Jhad more direct contacts in Washington, D. C. 
than they had. 
““Q. You told them at that time that you customarily 


| stayed at the Washington Hotel when you were in Wash- 


ington, D .C.? 
‘“‘A. That is correct. 
“Q. Your next contact from Mr. Kahn, Mr. Livingston, 


: was the week beginning some time, the week beginning 


Monday, May 26th, when you received his brochure in 


: triplicate with a picture of the Capitol on the front of it 


marked ‘It’s a Capital Idea’? 

““A, That is a copy he sent me. 

“<Q. He sent you three copies? 

“‘A. That is right. 

“<Q. He also sent you a copy of the zoning code at that 
time? 

‘A. Yes. 

“<Q. Did he send you a covering letter? 

“A, No. 
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“<Q. How many letters do you have from Mr. Kahn? 
“A, That, dated July 1, 1958. 
438 “<Q, The letter enclosing a picture of the Taft Me- 
morial, was that the July 1st one? 

“A, Dated July 1, 1958. 

“<Q. Mr. Livingston, was there any indication, or have 
you any memoranda as to the precise date on which the 
three brochures reached you in Indianapolis? 

“A. No, I don’t. I would assume it would be some time 
in June. Now the actual date I don’t know, because there 
is no date in here, and there is no date in here and there 
is no covering letter. 

“<Q. Well, actually, according to Mr. Kahn, he mailed 
that to you from New York air mail, special delivery on 
Monday, May the 26th, 1958. It might have taken a day 
or two to get to you, but could that be correct? 

«©A. That could be correct. I wouldn’t question it. 

‘‘Q, When the brochures came in in triplicate did you 
examine it? 

“A. Yes, sir. 

“Q, Did you think it was a good job for giving you 
information? 

“A. Yes, it was put up nicely. 

“<Q. Did you show Mr. Stevenson a copy of it? 

“‘A, I gave Mr. Stevenson a copy. 

“Q, And a third copy went into your file, or did it 
439 go to Mr. Chandler? 

“A, No, it was sent to Mr. Chandler with a cov- 
ering letter. 


(At the Bench:) 


Mr. Wilson: If Your Honor please, the next thing in 
this deposition is the reproduction of the letter to Mr. 
Chandler. While it has not been offered by Mr. Roberson 
I am sure he is about to. I object to it on the ground of 
hearsay. 
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Mr. Roberson: It is part of the business of communica- 
tions of the purchaser in this case, between two members 
of the committee, and is obviously within the proof of 
showing that we are the procuring cause. Moreover, it is 
a communication sent in the ordinary course of business. 

Mr. Wilson: The Court’s views and mine on hearsay 
seem to be very much different. I don’t know how to make 
my point clear to you except to say the Shop-Book Rule 
has nothing to do with the issue of hearsay. 

The Court: It hasn’t. 

Mr. Wilson: No. This is a communication by the wit- 
ness to another person. The fact that he is a member 
of the committee is beside the point. 

The Court: You don’t say these records were 

kept—— 
440 Mr. Wilson: No. The Shop-Book Rule never con- 

templated letters between individuals. There isn’t 
any occasion in the world upon which a letter can be treated 
as part of the Shop-Book Rule exception to the hearsay 
rule. I don’t believe I am making this up as I go along. 
If you will look at that, these are comments of Mr. Living- 
ston to Mr. Chandler. 


(The Court looked at the letter.) 


The Court: I am inclined to admit it, Mr. Wilson. 

Mr. Wilson: I made my point, Your Honor. It is clear 
to me this is hearsay. 

The Court: Objection overruled. 

Mr. Roberson: This will be Plaintiffs Exhibit 9, Your 
Honor. 

The Deptuy Clerk: Plaintiff’s Exhibit 9, for identifi- 
cation. 


Mr. Roberson: (Reading of deposition resumed.) 
“Q. What is the date of your covering letter to Mr. 
Chandler? 
‘‘A. June 17th. 
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“<Q. May I see the letter, please, sir? 
“<(The letter referred to was handed to Mr. Rober- 
son. 
441 “Mr. Roberson: Mr. Livingston has just shown 
me a carbon copy of a letter dated June 17, 1958 
reading as follows: 


‘¢ ‘Mr. Henry W. Chandler, 
1684 Stanton Road, Southwest, 
Atlanta, Georgia. 


‘¢ ‘Dear Sir and Brother: 


“¢ T am forwarding under separate cover a brochure by 
B. Franklin Kahn Real Estate Investments, outlining a 
possible site for our headquarters in Washington, D. C. 


‘¢¢We are informed the asking price for this property 
is $30 per foot, which would be approximately $1,800,000. 
However, 50 per cent of this site would meet our immedi- 
ate needs, but in order to purchase same, it must be pur- 
chased in whole and not in part. The remaining part could 
be held as an investment and I believe would make a ready 
sale. 


‘¢¢As you probably have been informed, First General 
Vice President John R. Stevenson and I met with Mr. 
Holabird, architect and engineer, from Chicago outlining 
our particular needs. It may be in the near future we may 
retain his services if it meets with your approval and the 
approval of the Board. 


‘¢¢Tn addition Vice President Stevenson and I 
442 secured the new zoning regulations in Washington, 
D. C. which we have available for your perusal on 

your next visit to Indianapolis. 


‘< «Fraternally yours, 


sc ¢R, BE. Livingston, 
General Secretary’ ’’ 
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Mr. Roberson: Your Honor, I offer that letter in evi- 
dence as Plaintiff Kahn’s Exhibit 9. 

The Court: Plaintiff Kahn’s Exhibit 9 will be received 
in evidence. 


““Q. When you first examined the brochure, did you know 
what that red dot meant? 
| A, Oh, yes, sure. I am very familiar with that 
area. 
443 “<Q. Did you know that that marked the particular 
property that you had in mind, or did you call Mr. 
Kahn? 

‘A. No, no, we were very familiar with this property. I 
' had been past that thing one hundred times. 

.  Q. Do you recall that you and Mr. Stevenson called 
i Mr. Kahn on or about June the 2nd and discussed something 
| about the brochure? Do you have a record of that? 

‘‘A, I have a record of a telephone call with Mr. Kahn 
! on June 2nd, but at no time can I recollect Mr. Stevenson 

talking to Mr. Kahn. 

iQ. Would it have been possible that he also would 
have been on the line? 

‘*A. No, sir. 

“Q. Do you think you were the only one that called? 

‘“‘A, That is right. He would have had to have been in 
my office to have been on the line. 

“Q. Had you previously discussed the brochure with 
Mr. Stevenson before you and Mr. Stevenson called Mr. 
Kahn on June the 2nd? 

‘‘A, Well, I gave the brochure to Mr. Stevenson. 

“Q. I mean, had you talked about it? 

““A. Yes, we talked about it, sure. 

“<Q. In that conversation you, of course, thanked 
444 him for the brochure? 
“A, Yes. 

“‘Q. Didn’t you ask him, perhaps not seriously, what the 

red dot on the photograph was? Was that facetious? 
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“cA. It could have been, yes, sir, because I am too familiar 
with that area. 

“*Q. Obviously you knew that that was the plot that he 
was pressing? 

‘A, Because in this particular area, I have gone down 
to Constitution to go to my brother’s office, so this thing is 
very familiar with me, this area. 

““Q. So the red dot, if you mentioned that in your tele- 
phone conversation, it would have been facetious? 

‘©A, It could have been, yes. 

“<Q. You did compliment Mr. Kahn on his presentation 
of the brochure? 

‘©A. I think I told him he did a nice job on the brochure. 

“‘Q. Did you ask him for any additional information at 
that time, sir? 

““A. I don’t think so. 

““Q. This was simply a courtesy call and acknowledg- 
ment of what he had done for you? 

‘cA. Yes. 


445 “‘Q. Or done for the Bliss Properties, is that cor- 
rect, sir? 
“A. Well, I don’t know.”’ 


“<Q, Well, what was the purpose of it, let’s put it that 
way? 

“A. To acknowledge receipt of the brochure. 

“<Q. And to compliment him for his results? 

‘CA. We told him he did a nice job. 

“<Q, Did the brochure contain new and helpful informa- 
tion to you? 

“*A. No, sir. 

“<Q. It had nothing new in it? 

‘“A, No, sir. 

“<Q. Accompanying the brochure was a copy of a new 
zoning law which you hadn’t seen previously, isn’t that so? 

‘©A. Whether that accompanied the brochure or not, I 
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don’t recollect. It could have, I don’t deny it. I almost 
think it came under separate cover. 

“*Q. But you don’t have a distinct recollection of whether 
it was in there or not? 

‘A. No. I believe Mr. Kahn sent me one copy and I 

received additional copies from Washington, myself. 
446 ““Q. Now, Mr. Livingston, would you turn to the 
diagram on the third page of the brochure? 

‘*A. Yes, sir. 

“‘Q. That gave you the precise area and measurements 
of the plot, isn’t that so, sir? 

‘“‘A. Gives us an approximation, but it is not a true 
drawing of the lot. 

“<Q. Well, it gives you the measurements of each dimen- 
sion, doesn’t it? 

“A. That is right. 

“<Q. And it gives you the total square foot area? 

‘“‘A. We already had in our possession a blueprint of 
this lot. 

“<Q. When did you get that blueprint? 

‘cA. We had that, that was in the files up there prior 
to the time the Committee was appointed. 

“<Q. Do you have it there with you? 

‘“‘A. No, this is not the one. This is the one that—if 
I am not mistaken, this is the one that I took off the draw- 
ing, the original blueprint for my own information, because 
the other was too voluminous. 


‘(The document referred to was handed to Mr. Rober- 
son.) 


‘<Q. And the measurements on this are the same as 
447 those on Mr. Kahn’s drawing, isn’t that right? 
‘cA. Substantially correct, but what I was trying 
to get at was the curb against the property line. 
**Q. I don’t understand what you mean. 
‘¢A. Well, the curb line, the property line is away back, 
there is quite a bit of that property fronting on the Mall 
which is government property. 
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**Q. I see. 

“cA, I believe it is 12 feet back to the sidewalk alone. 

““Q. He had your front line correct in that it was 407.41 
feet long? 

‘“‘A, That is right. And our surveys show these figures 
to be wrong anyway. 

“A, It was a matter of a foot on an over-all picture, but 
they were not quite correct even with the old drawings. 

“‘Q. When did you get that original blueprint that you 
saw? 

“A. Frankly I can’t tell you. I couldn’t answer that. 
It was in the hands of the Committee before the Committee 
was formed. 

‘©We have a voluminous file up there which would 

448 fill four sections of these bookcases with maps and 

drawings on pretty near every piece of property that 

is for sale in Washington, D. C. I think we have a copy 
of it. 

“Q. You don’t know who sent it then? 

‘*A. No, I couldn’t tell you that. 

<Q. Would you turn to four pages from the rear of the 
brochure, Mr. Livingston, to a page entitled, ‘Effects of 
Our Zoning Laws’? 

‘cA, All right. 

“‘Q. That contains a discussion of the effects of the new 
zoning code and explains about the floor ratio for this 
particular Capitol Plaza area, is that correct? That was 
new to you, wasn’t it, sir, because it had only come into 
effect that month? 

‘cA, Let’s put it this way, we had no previous knowledge 
of existing zoning laws any more than we had knowledge 
of the new laws. That was the purpose of hiring an engi- 
neer and an architect. 

“‘Q. This was the first time that you had any information 
about the floor area, permissible floor area ratio in and 
about the Capitol area, isn’t that so? 
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‘“A. It was the first time we had any information in 
regard to any zoning law because the site would 
449 be picked up first, and then it would be up to the 
architect and the engineer to determine what could 

be built there. 

“<Q. Well, of course, as a Building Committee you would 
consider what the zoning law was before you entered into 
a contract, before you entered into a contract to buy the 
property. 

‘““A. Yes, but that is why we employed an architect and 
an engineer before we bought the property. 

‘Q. You are speaking of Mr. Holabird? 

‘“‘A. Right. 

‘¢Q. When did you retain him? 

‘*A. I couldn’t give you the exact date, because I don’t 
have that information here. 

“<Q. You read a resolution where you were authorized to 
do this—I have forgotten the date; what was that? 

“A, July 14, 1958. 

“<Q. So you retained Mr.— that was the authorization, 
so you retained him thereafter? 

‘‘A. That is right. 

“<Q. So at the time this brochure came in in the latter 
part of May, 1958 you didn’t have an engineer at that time, 
did you? 

‘“A. No, sir. 
450 ‘*Q. Well, now, would you turn to Page 4 from the 
rear of your brochure entitled ‘Comparative Land 
Use and Land Costs’? 

‘SA. Yes, sir. 

“<Q. On the opposite page there is set up in tabular form 
a comparison of ground costs per square foot of property 
in Washington, depending upon where it was and the width 
of the street on which it faced, isn’t that so, sir? 

“A. Yes. 

‘<Q. On the lefthand side of this page there is a discus- 
sion about the floor area ratios so that you eould work out 
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how much per square foot your building is going to be, 
isn’t that right, sir? 

“<Q. Yes, it is in there, but I doubt if any of the Com- 
mittee ever read it. 

‘<Q. Well, of course, you were interested in knowing 
whether you were buying the most expensive land in Wash- 
ington or reasonably priced land, weren’t you? 

“A. That is right. 

“<Q. And over there looking at that table on the other 
side you can tell that if correct, your floor area of the build- 

ing would cost less for this $30-a-foot property than 
451 for any other that is listed on this table, isn’t that so? 
“A. It gives a comparison in cost, but the cost 

was not the most important thing to the Committee. 

“<Q. I know, but you were naturally interested in how 
much per square foot your building was going to cost, 
weren’t you? You were interested in whether it was going 
to cost you $4.62 a square foot or $10 per square foot of 
floor area, isn’t that so, sir? 

“A. Are you talking about property area or building 
area? 

“‘Q. I am talking about the cost of one square foot in 
your building. 

‘A, No, sir, that could not be determined until the 
building was engineered and designed. 

“<Q. The land cost? 

‘6A. The land cost is separate and apart from the 
building. 

“<Q, I am saying that the land cost per square foot of 
your building area, you were interested in the comparative 
study of those land costs, weren’t you? 

“©A. Not necessarily, no. We were looking for a loca- 
tion. 

“<Q. Location, and in addition to the location, you wanted 
to get a fair value for your money? 

“‘A, That is right. 
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, 452. **Q. Didn’t you find from looking at this table that 
at least the land costs listed varied from $30 a square 
foot to $105 a square foot? 

‘‘A. That is contained in the reports that I previously 
read into the record. 

“‘Q. Yes, sir, you mentioned that in your report of 
September, 1958. 

‘“‘A. That is correct. 
| Q. In part, was that information derived from this 

table? 

“A. No. 

“‘Q. No single instance was derived from this? 

‘‘A. Never referred to it. 

‘*Q. You did read this page about the comparative costs? 

‘‘A. I glanced through it, yes. 

“‘Q. Did you ascertain by multiplying, using the multiple 
of $30 per square foot and this sixty thousand approximate 
square footage available that that property was valued 
for sale at $1,800,000? 

‘“*A, We have heard the values on this property in so 
| many instances at so many varied amounts that, frankly, 
: the Committee, I am frank in telling you the Committee 
didn’t know what it was. 

“Q. I am asking you in this instance, did you 
| 453 multiply $30 by 60,000 feet and come up with $1,- 
| 800,000 as a price which Mr. Kahn had discussed? 

‘‘A. No, $30 times 60,330 is more than $1,800,000. 

‘<Q. But $30 times 60,000 is $1,800,000? 

“A. That is right. 

“¢Q. And it is customary in these big deals to deal gen- 
erally in round figures? 

‘<A, In some instances, yes. 
| Q, Mr. Livingston, let’s turn to the last page of the 

booklet, the next to the last page, on ‘Divisibility.’ That 
was a discussion of the topic that Mr. Kahn previously 
had with you on the telephone about how you could use 
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the surplus footage since this particular land could not be 
bought partially, isn’t that right, sir? 

‘¢A. In substance, yes. 

“<Q, And that was of interest to you at the time it came, 
as to what you would be able to do with the land or if you 
had excess land, isn’t that so, sir? 

‘¢A. Not necessarily, no. 

“<Q, You were interested in what you could do to make 
an investment or make any profit on the land? 

‘‘A. The Brotherhood of Carpenters is not a profit 

organization. We were not concerned with real 
454 estate investments as such, we were looking for a 

site to build a headquarters and, frankly, if we had 
to divide or sub-divide, it would become more of a nuisance 
than an asset. 

“<Q. You would prefer, in other words, to occupy the 
whole premises if you could get it in the right size lot? 

“A. That is right. We are not in the real estate busi- 
ness. We are a labor organization. 

“<Q, Do you have a record, Mr. Livingston, of placing 
another telephone call to Mr. Kahn after the one of June 
2, 1958 which you previously mentioned? 

‘*A. No, sir. 

“©Q. Do you recall whether you did place another call on 
or about June 16th? 

‘©A, No, sir. 

“<Q. You don’t recall or you did not? 

‘©A JT don’t recall it and I am—I have no record of it. 

“<Q. The next thing you got was the July letter, July 1st 
letter from Mr. Kahn attaching an aerial view of the 
Capitol from the direction of your lot, isn’t that so, sir? 

‘SA. Yes, sir. 

““Q. Then thereafter, do you have a record of a 
455 telephone call from Mr. Kahn to you on August 12th? 
‘cA, Yes, sir. 
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‘$Q. What do your notations read? 
“A, ‘August 12, 1958, 3:50 P.M. I received a call from 
Mr. Kahn of Washington, D. C.’ 


e s e e e e * ° e e 


“<Q. At that time, pursuant to your previous con- 
versation, you knew that he expected a call from you 
: when you did get to Washington because you told him you 
were going to call him, didn’t you? 

“‘A. I told him if the opportunity arose, yes, I would 

call him. 
i $*Q. You did arrive in Washington, I believe you told us 

you arrived there on Monday the 22nd of September and 
that your Committee went into action the next day which 
was a Tuesday? 

“A, Right. 

“<Q. The 23rd of September. Did you call Mr. Kahn 
when you arrived in Washington? 

‘¢A, I didn’t call him when I arrived, no, sir. 

“¢Q. Did you call him while you were there? 

“*A. I called him on September 24th. 

““Mr. Wilson: What? 

“‘The Witness: September 24th. 

“<Q. On Wednesday, September 24th? 

“A. Right. 

: Q. Was that before or after you called Mr. Shea and 
made an appointment for Mr. Shea? 
‘*A. It was in the A.M., I believe it was before I 

457 called Mr. Shea. 

“<Q. You saw Mr. Shea shortly before noon, didn’t 
you? 
‘*A. Yes. 
“¢Q. And you called Mr. Kahn early, called his office? 
‘*A. I called the office twice. 
‘¢Q. Where did you call from, the hotel? 
‘©A. I called from the Hotel Washington. 
!  *6Q. Were the other members of the Committee present 
when you called? 
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“A. They were all there. 

“<Q. What response did you get when you called? 

‘*A, No answer. 

“<Q. No one answered the phone at all, no answering 
service or otherwise? 

“*A. No, sir. 

“*Q. The purpose of your call was that you promised to 
call him when you came to Washington? 

‘cA, Yes, in substance, yes. 

“Q, At that time for all you knew he was as he had 
represented himself to you, authorized to offer the Bliss 
Properties to you for sale? 

“Mr, Wilson: Wait just a minute. 

“A. No, sir. No, sir, at no time did he ever tell me 
that he was authorized to offer the properties. 

“Q. What did he tell you when he called you on the 

phone? 
458 ‘cA. He told me that there was a piece of property 
that we might be interested in, but at no time did 
Mr. Kahn or any other person say that they were authorized 
to sell this property. 

“<Q. So you went into the meeting with Mr. Shea not 
knowing ‘whether Mr. Kahn was authorized or not? 

“‘A, That is correct. 

“<Q. Would you tell me in as great detail as you can 
precisely what Mr. Shea said and what you and the mem- 
bers of your Committee said in that meeting? 

‘cA, Well, to the best of my ability the Committee had 
met all morning and the two previous days in trying to 
come to some conclusion on & favorable site for the Brother- 
hood. We looked at various sites and had numerous tele- 
phone calls which are related in the minutes. We had met 
Mr. Heigle in the morning and we found that Mr. Heigle 
in himself did not have authorization, and I think we were 
possessing a little more information than Mr. Heigle had 
or anybody else that we had talked to, so I suggested to 
the Committee that we contact the Bliss Properties them- 
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: selves through Mr. Shea, and let’s get him in and talk to 


him to see, so we would know where we were at. 


459 ““Q. This was on Wednesday morning? 


“CA, Yes, sir. 
“*Q. After you had failed to reach Mr. Kahn? 
‘SA. That is right. 
“Q. All right, and Mr. Shea said—— 
‘*A. I want to correct that. That could have been on 


: Thursday morning. When did the Committee—— 


“‘Q. Refer to your notes there, sir. I think you said the 


| 28rd. The 24th would be a Wednesday, and the 25th 
| would have been a Thursday. I believe you placed that 
| meeting with Mr. Shea on the 24th. Check that, if you will 


““A. Well, from my notes I would say I contacted Mr. 


Shea of Bliss Properties on the 23rd, but we did not meet 


with Mr. Shea until the 25th. 
“‘Q. Actually you called him on Tuesday, the first day 


| that your Committee met to consider these properties, and 


arranged to meet with him on the 25th? 
‘*A. No, we didn’t arrange to meet with him on the 25th, 
we contacted him at that time—I am not quite familiar 


| with what happened at that time—he didn’t meet with us 
| on the 24th. However, we went to the National Savings & 


Trust Company and then we contacted Mr. Shea 


| 460 there and Mr. Shea then met with the Committee 


and arranged to meet with the Committee on the 25th. 


“Q. Well, that wasn’t my question. My question was 


| before you first contacted Mr. Shea by telephone did you 


attempt to contact Mr. Kahn and fail? 


‘A. No, sir, I didn’t contact Mr. Kahn or attempt to 
contact him until the 24th. 

“*Q. It was after you had made your first contact with 
Mr. Shea, then? 

‘‘A, That is right. 

“*Q. What was the substance of your original call to 
Mr. Shea? 
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‘A. There was nobody in the office, we talked with no- 
body in the office, but we were told we could call him back 
later. 


461 “Q. I see, then you had no conversation direct 
with the bank or with anybody representing Bliss 
until after you tried to get Mr. Kahn and failed, is that 
right? 
‘*A. That is correct. 


“<Q. On the 25th that was the first time that you actually 
contacted Mr. Shea, is that so? 

‘‘A. That is correct. 

“‘Q. Hither by phone or in person? 

‘CA, Right. 
462 “‘Q, He came into your suite there in the Wash- 
ington Hotel? 

“<A. No, correction, please. I talked to Mr. Shea on the 
phone on the 24th and asked him to come and meet with 
the Committee on the 25th. 

“‘Q. Was there any discussion over the phone about 
whether or not either of you had been interested or were 
represented by a broker? 

“A. No, sir. 

““Q. The first mention of that was in face-to-face con- 
ferences on the following day? 

‘*A. Yes, sir. 

“¢Q, When Mr. Shea came in and after he had met all the 
members of the Committee, can you give me the substance, 
exactly as you can, of what the various people said? 


463-464 ‘‘A. And we asked Mr. Shea, told him that we 

wanted certain information in regard to this prop- 
erty, because we had received so much conflicting informa- 
tion. We wanted to know what the asking price was, if it 
was for sale, if it was for sale what the asking price was. 
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And I will be frank in telling you, Mr. Shea didn’t give us 
too much pertinent information. He said that the heirs 
or the Estate was meeting within a few days and any offer 
that we would make we would have to put in writing and 
submit it through the bank. 

““Q. Did Mr. Shea open up the early part of the face- 
to-face conference, say anything about is there any broker 
that has interested or contacted you about this property? 

“A. No, sir. 

‘*Q. He did not say that to you? 

“A, No, sir. 

““Q. You certainly didn’t indicate to him that you had 
: not been contacted by any broker, did you? 

‘<A, We had told him we had been approached by 
465 several real estate people. 
“‘Q. As a matter of fact, you told him you had been 
approached by Mr. Kahn, didn’t you? 
‘CA, I didn’t think so, no. 
“<Q. Didn’t you mention Mr. Kahn’s name when you first 


saw Mr. Shea? 
“‘A. I don’t think so, no. 


469 (In Open Court:) 

Mr. Roberson: Ladies and gentlemen, it is stipulated 
between counsel that on Ocober 7, 1958, acting on 
the advice of counsel, Mr. Kahn called Mr. Livingston in 
Indianapolis, on my advice, and they had a long distance 
: telephone conversation which was transcribed and that Mr. 
Livingston wasn’t told it was transcribed. It was written 

down by a court reporter who was listening in on an 
! 470 extension line and that is the transcript we are 
referring to now in the questioning. 
° se * * ° * * ° e 
“<Q. Referring to page 15 of the transcript, Mr. 
Livingston, about the middle of the page Mr. Kahn 
said in substance—said not in substance, but precisely to 
you: 
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“<«Tf they had not made the statement not to deal 
through me—‘‘We have given no authorization to any 
broker,” ’ would you have said, ‘I have tried to get him, 
tried to get him, the broker in the case. I put in a call but 
could not reach him’? And did you reply to that, Mr. 
Livingston, ‘I tried to get to him. If he is authorized, he 
is their man. It seems to me that this is logical. In fact, 
we told him that we had talked to you. In fact we had 
made—we met Mr. (blank), I believe his name is, that 
morning’?” 

s s ° ° ° ° e * se se 
475 “Does that refresh your recollection that you did 

tell Mr. Shea at that original meeting that you had 
talked to Mr. Kahn? 

‘4. Teould have said this, yes, but frankly whether that 
is a true transcript or not, I don’t know, as much as I didn’t 
make one myself and consider it very unethical the way 
that it was made. 


“<Q. Nobody has asked you that, Mr. Livingston. 

‘“©A. No, sir. 

“‘Q. Do you deny that you told Mr. Kahn as I have read? 

«¢A. I don’t remember it, but I would suggest that inas- 
much as you are putting that in the record, why don’t you 
read the last paragraph? 


476 “Tarn over to page 16. Let’s begin at the bot- 
tom of page 15 to give the chronology, Mr. Living- 
ston. 

‘<<Mr, Livingston: Well, let’s put it this way, if 
he had told us that you were authorized to sell this prop- 
erty, we would have dealt with whoever was authorized to 
sell the property. : 

“¢ ‘Mr. Kahn: To deal with me, then? 

‘¢ ‘Mr. Livingston: Yes. However, we were instructed 
to make, to try to make our offer to the bank, not to the 
Bliss Properties, and not to you, but we were instructed 
or advised to deal directly with them.’ 
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‘‘Did you say that in substance? 

‘*A. In substance, yes, 

‘*Q. And that was accurate, wasn’t it, sir? 

‘CA. Yes, because that has been our position right from 
the start, yes, sir.’’ 


cd ° * * * * * * * 


Mr. Roberson: (Reading from deposition) 
““Q. Did this immediately follow what we have 
just read: 

‘“““Mr. Kahn: And if he had not made his statement 
you would have have dealt with me? 

‘¢ ‘Mr. Livingston: Yes, dealt with you or somebody else 
if it is indicated that they were the authorized people to 
deal with. As to you, you were very helpful in this matter.’ 

“Did you say that? 

‘“A, Yes, sir, in substance, yes. 

““Q. Mr. Livingston, I show you a paper that has been 
marked Plaintiff’s Exhibit 2 for identification on the let- 


terhead of Mr. B. Franklin Kahn, dated May 20, 1958, and 
ask that you read it into the record. 


‘©A. On the stationery of B. Franklin Kahn dated 
May 20, 1958: 


‘“<<Mr. B. Franklin Kahn, 
2000 P Street, N.W., 
Washington 6, D. C. 


‘“< “Dear Sir: 


“ ‘This will authorize you to sell Lots 805 and 807 in 
Square 574, Washington, D. C., for one million eight hun- 
dred thousand dollars ($1,800,000). 


“<“This is not an exclusive listing and you are not 
authorized to place a sign upon the property.’ 
“The signatures I can’t read. 
479 “*Q. Don’t you recognize—— 
“*A. I would assume it is Bliss Properties. 
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“<Q. Don’t you recognize that Bliss Properties by James 
M. Shea, Secretary-Treasurer? 

“A. In substance, that is it. I mean, but it is hard to 
define it.”’ 


Mr. Wilson: As a matter of fact, it could begin sooner 
than that. It could begin at question 351. The point is 
this. 

As you see from the transcript, I raised an objection to 
the question and then there was a conversation between 
the witness and his counsel, Mr. Ward, and he was advised 
not to answer. There was a little by-play and Mr. Rober- 
gon threatened to go to the Federal Court in the morning 
and I offered to pay the costs. 

I don’t think that should be brought before the 
jary. 


480 Mr. Wilson: That’s right. I made an objection. 


That can be shown. Then, I don’t mind it being 
shown that Mr. Ward advised him not to answer and he 
refused to answer. 

Mr. Roberson: But you don’t want it shown you prof- 
ferred to pay the cost. 


° ° e se ° ° e ° ° ° 


487 “Q. Mr. Livingston, had you known that this pa- 
per was in existence, assuming it is genuine, you 
488 would have thought that Mr. Kahn would have been 
the man for you to deal with, isn’t that right?” 
Mr. Wilson: If Your Honor please, at the time of tak- 
ing this deposition, I objected to this question on the 
ground it was hypothetical and I renew my objection at 
this time. 
The Court: The objection is noted and the objection is 
overruled. 
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Mr. Roberson: Page 89, Your Honor. I will repeat the 
question. 


(Reading from transcript) 


“‘Had you known this paper was in existence, assuming 
that it was genuine, would you have dealt directly through 
Mr. Kahn? 

“‘T refuse to answer.”’ 


* ° * * * * * * * 


<Q, Mr. Livingston, is it fair to say that in your 
face-to-face conference with Mr. Shea you found him 
to be a little evasive about his desire to have you deal 
directly with him? 
‘CA, No, sir. 
“Q. Turning to page 8 of the transcript of the telephone 
conversation A 


* * * e * * * * . * 


490 “Q. (continuing)—referring to about the middle of 
that page, Mr. Livingston, calling your attention 
to this: 

‘¢<Mr,. Livingston: With regard to the whole thing, as 
far as your position is concerned, Mr. Shea is a little bit 
evasive in some of his talk with us, to the effect that he 
wanted to deal directly as—I do not think it is necessary 
to quote me—but as a matter of fact, he was a little eva- 
sive, there is no question about it. There is no question 
whatsoever. In other words, I think it is pretty clear as 
to that.’ 

‘““Does that refresh your recollection that Mr. Shea did 
seem to you a little evasive to the effect that he wanted 
to deal directly with the Carpenters? 

“A. Yes, sir. 

“‘Q. Isn’t it true that Mr. Shea did tell you that they 
had not authorized anyone in writing, that is what he 
told you, isn’t that so, sir? 

“‘A. Well, that is what the transcript says, but I re- 
member very vividly that Mr. Shea was quoting the fact 
that there was no brokers representing Bliss Properties. 
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“Q, Yes, and that is what the transcript says? 
491 “A. That is right. 
“Q. It says, doesn’t it, Mr. Shea let his position 
be known that there is no question whatsoever that 
there are no brokers in this deal representing the bank, 
and he said that they have not authorized anyone in writing. 
That is what he said, is that correct? 

‘‘A. Substantially. 

“‘Q. And all the other members of your Committee were 
present when he said it? 

“A, Yes. 

“Q. It was after that that you felt that you should deal 
directly with the bank? 

“A, Yes. 

“Q. Did you ask him how to make an offer, and did he 
instruct you to make it to Mr. Lauten in writing? 

‘¢A. We were informed at that time, I believe,—and I 
am trying to remember something quite a few months ago, 
that any offers we wanted to make would be made directly 
to the bank. 

“Q. That is what he told you at this conference? 

‘A. Right. 

“Q. That is whet you did? 

“A, Rigat. 
492 “Q. And the reason you did that is because no 
broker was authorized by the bank to sell it to you? 

“A. That is correct, sir. 

“‘Q. And Mr. Shea at that time quoted to you that he 
thought $33 a foot would be acceptable to the bank? 

“A. He said, I believe—I believe it was $2 million or 
$33 a foot. 

‘‘Q, And that was the basis on which you, through your 
attorney, Mr. Ward, here had a letter drafted dated Sep- 
tember 26, 1958 offering $33 a foot? 

“A, That together with comparisons of other property 
in the area. 


493 “Q. Did you receive a telephone call before your 
offer was accepted? Did you receive a telephone 
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call from Mr. Kahn specifically on Monday, the 29th of 
September, 1958? 

“A. Yes, sir. 

“Q. Again he was seeking to find out how soon you and 
your Committee were coming to Washington? 

‘*A. That is correct. 

“‘Q. You informed him that you had been in Washington 
the previous week with your Committee and had tried to 
call him upon reaching Washington, is that correct? 

“CA, That is correct, sir. 

“¢Q. And that you couldn’t reach him? 

494 “A, Yes. 

“Q. That you then called Bliss Properties directly 
and they had told you to make an offer directly to the bank, 
isn’t that, in substance, what you told him? 

“A. I advised Mr. Kahn that we had submitted an offer 
to the National Savings & Trust Company, Washington, 
D.C. 

‘<Q. Actually, you also told him that on calling and get- 
ting in touch with the Bliss Properties Mr. Shea had told 
you not to deal with any broker as no one has been author- 
ized, isn’t that correct, sir? 

‘‘A. That is correct. 

““Q. Now you had, in fact, gotten some price information 
from Mr. Kahn’s brochure, hadn’t you, you know that com- 
parative table that I am speaking of? 

‘¢A, In a sense, yes, but at no time was any price defi- 
nitely stated, as far as the property was concerned. 

“Q. You had to multiply the 30 by the number of feet 
to get your $1,800,000 price, is that right, sir? 

“A. In substance, yes, but we had others that advised 
that property could be bought for $1,750,000. 

“‘Q. You had somebody advise Mr. Stevenson that 
495 it could be bought for $1,500,000, isn’t that right? 

‘*A. That is right, that is correct. 

“Q. So far as your brother Harry’s role in this is 
concerned, you simply used Harry to check other informa- 
tion for you? 
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“CA, That is correct. 

“Q. You told him what you wanted to find out and he 
checked the information for you? 

‘“©A. The only thing he gave me was the information I 
requested. 

“<Q. Among those did you ask him to find out the price 
for you? 

“A, No. 

“<Q. You never asked him? 

“A. No, I didn’t ask him no price. 

“<Q. As a matter of fact, you told him that the price was 
$1,800,000? 

‘<A. In substance, T would think, I would assume that I 
did, yes. 

“‘Q. You had gathered that that was the price from 
Mr. Kahn’s brochure? 

‘*A. Well, as you can readily see, we had prices from 
$1,500,000 up to what we eventually paid, up to $2 million, 
in fact. 

“Q. Mr. Livingston, can you tell me this, was Mr. 

496 Kahn’s presentation instrumental in persuading you 

and your fellow members of your Committee that 

you were paying a fair price when you bought the property 

at one million nine hundred ninety odd thousand dollars 

and that was rather than the $1,800,000 which had origi- 

nally been mentioned on the property? Was his presen- 

tation of help in reaching your conclusion that that was a 
fair price that you ultimately paid? 

“A, No. 

“Q. Had no benefit to you at all? 

“A. No, sir, because we had been quoted so many prices. 

“‘Q. What I had in mind, was Mr. Kahn’s analysis of the 
comparative zones and the effect of the costs per floor foot, 
square foot, that is contained on the third to the last page 
of his brochure in which he indicated that $4.62, at that 
price this would have been a good buy? 

““A. No, because as I informed you before, that was 
relatively unimportant. 
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“<Q. The fact you had to pay $1,800,000 approximately, 
or more than that, was relatively unimportant to you? 
“‘A. No, sir, that was very important, but the fig- 
497 ures quoted in Mr. Kahn’s brochure were relatively 
unimportant, because that is what we hired the 
engineer for and the architect. 

“Q. But you hired them after you had gotten the bro- 
chure, didn’t you? 

“A. Yes. 

“¢Q. Can you tell me whether there was any vote of your 
Executive Committee of your Union subsequent to this re- 
port that you made on September 29th to Mr. Hutcheson? 
Was there any vote taken by that Committee, the Executive 
Committee itself? 

‘CA. Well, let’s look at the record. 

‘¢Yes, I have a notation in here, the minutes of the Gen- 
eral Executive Board, Carpenters Building, Indianapolis, 
Indiana, October 15, 1958, ‘First General Vice President 
John R. Stevenson, Chairman of the Building Committee, 
gave a lengthy report of the activities of the Building Com- 
mittee and their meetings in Washington, D.C., Septem- 
ber 23rd, 24th, 25, 1958: 

The sites they had visited and inspected together with 
price ranges per foot of same. The Committee unanimously 

recommended to the General Executive Board that 
498 there be purchased a site owned by Bliss Properties 

located between 1st and 2nd Streets, Louisiana-Con- 
stitution Avenue as containing 60,338 square feet at a price 
of $33 per foot for a total amount of $1,991,154. Maps of 
the location and other locations within the District of 
Columbia were presented to the Board together with a sales 
contract submitted by the National Savings & Trust Com- 
pany. It was regularly moved and seconded that the con- 
tract be signed after Paragraph 10 of the said contract 
relating to the title was changed or approved by counsel, 
and that the Building Committee forward a deposit in the 
amount of $100,000 on the purchase of said property. The 
motion carried unanimously.’ 
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“Q. Mr. Livingston, were you a signatory to the con- 
tract itself? 
“A. Yes. 


500 “Q, Mr. Livingston, would you refer again to the 

transcript of your telephone conversation with Mr. 
Kahn of October 7, 1958? Would you turn to page 12 of 
the transcript near the top, referring to your first state- 
ment there, did you say that the brochures that Mr. Kahn 
had submitted were most attractive and informative, al- 
though you also had a blueprint that was more extensive 
than Mr. Kahn’s? 

‘SA, Yes, sir. 

‘<Q. And turn to the next page, page 13, have you that, 
sir? 

‘A. Yes, sir. 

‘<Q. Referring to your first statement there, did 

501 you say in substance or did you say exactly, ‘Well, I 

certainly admit they were very enlightening, there 

is no question about it, although regardless of what is con- 

tained in the brochures, it would require the physical pic- 

ture, the physical picture of the scene itself.’ Did you 
say that? 

“*A. Right. 

“<Q. And turn to page 16, Mr. Livingston, referring to 
your second statement on that page, did you say that Mr. 
Kahn had been very helpful in this matter? 

“cA. You mean the last sentence of that one particular 
paragraph? 

“<Q. Yes. 

“cA. Yes, I said that. 

“Q. Did you say farther in your next statement down 
there, ‘And you were entitled to some consideration, in 
fact, we spoke of it. I called you on Wednesday morning 
because your telephone number is right in the brochure 
book.’ Did you say that, sir? 

‘©A, I don’t recollect saying it in that many words, but 
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: I do know as a courtesy that the Committee did agree to 
call Mr. Kahn. 
“‘Q, And you thought it was your impression that 
| 502 he was entitled to some consideration because of the 
work on the brochure? 

‘‘A, He was entitled to the courtesy of a telephone call, 

absolutely. 
i «Q, And at that time, of course, you hadn’t been, at the 
time you made the telephone call, nobody had told you that 
’ anybody was authorized in writing to propose the property 
to you? 

‘*A. No, sir. 


“Mr. Roberson: We want the record to show that 
Mr. Livingston has kindly shown me the other things 
' that are contained that he brought in response to the sub- 
poena duces tecum. 

“There are two memoranda in here which I would like 


to read into the record. 
. The first is a memorandum of Mr. Livingston of a tele- 
| phone conversation with B. Franklin Kahn, Realtor, Wash- 
ington, D. C., September 29, 1958: 
“¢ ‘Received telephone call from Mr. Kahn requesting 
' information as to when the Building Committee of the 
| Brotherhood would be meeting in Washington, D. C. Ad- 
: vised Mr. Kahn the Building Committee was in Washing- 
i ton, D. C. September 23rd through September 26th, 1958 
and we had endeavored to reach him by phone on Wednes- 
' day, September 24th, and received no answer. 
“¢ «Advised Mr. Kahn that we had met with Mr. Shea 
of Bliss Properties in regard to the triangular piece 
507 of property at Louisiana Avenue-Constitution Ave- 
nue just between 1st and 2nd Streets and were 
advised by Mr. Shea that Bliss Properties were not repre- 
sented by any broker or real estate firm. 
| 6 ¢A@vised Mr. Kahn we had submitted an offer to the 
' National Savings & Trust Company, Washington, D. C. 
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for said piece of property, but did not relate in what 
amount. 

‘¢¢Also advised Mr. Kahn that we had not retained in 
any form whatsoever any broker or real estate firm to 
represent the Brotherhood of Carpenters.’ 

“<Q. You sent a carbon copy of that to Mr. Stevenson 
and to your counsel, Mr. Ward? 

““A, That is right. 

‘‘Mr. Roberson: There is another memorandum dated 
Friday, October 3, 1958 at 2:25 P.M.: 

‘¢¢Phoned Herman G. Lauten, STerling 3-6200, Trust 
Officer, National Savings & Trust Company, Washington, 
D. C. in answer to his request by phone Wednesday, Octo- 
ber 1, 1958 as to who had previously contacted us in regard 
to the offered property at Louisiana and Constitution 
Avenue between Ist and 2nd Streets. Informed Mr. 
Lauten this property had been offered by several firms in 
Washington, D. C. area, and Boston Fells, Inc., realtor, 

October 24, 1957 and offered by B. Franklin Kahn; 
508 was offered personally by him by phone. 
‘¢ In no single instance did we communicate with 
Mr. Kahn requesting his services. Mr. Lauten said they 
were attempting to adjust this matter with Mr. Kahn and 
that they will forward by mail the contract of sale, ap- 
proval by buyers together with present lease with the Sin- 
clair Oil Company, which contain 120-day cancellation 
clause in the event of sale. Informed him it would be 
turned over to our Legal Department.’ 


“Q. Do you have any independent recollection about 
Mr. Kahn’s activities in connection with this property other 
than what you have covered today? 

“<A. No, I have related the phone calls, the four phone 
calls with Mr. Kahn, his telegram and the brochure and 
the one letter. 
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509 Mr. Roberson: Your Honor, I offer in evidence 
three stipulations from the pre-trial: One is the pre- 

trial agreed statement that National Savings & Trust 
Company is the trustee for the Alonzo Bliss Properties; 
two, as trustee the defendant on the 2nd of March 1959, for 
$1,994,154 sold the property pursuant to sales contract dated 
31 October, 1958; three, that the agency of Mr. Shea to 
act for the bank is conceded as to the plaintiff Kahn. 

May we approach the bench, Your Honor? 

The Court: You may. 


(At the Bench:) 


The Court: What was the third stipulation? 

Mr. Roberson: That Mr. Shea’s agency and authority to 
act for the defendant was conceded in the Kahn case only. 
Is that right? 

Mr. Wilson: That’s right. 

: The Court: And the second stipulation was the March 

1959 sale? 


Mr. Roberson: And the amount, the selling price. 
Your Honor, that concludes my case except for one 
thing. The plaintiffs in the Dixon case are suing for 
510 the identical amount of money, the identical com- 
mission. 
| I take it they will have some evidence similar to that 
| that I have had about usual and customary commission, 
five percent of the first $50,000 and three per cent above. 
I want the advantage of that and that is one of the pur- 
poses of the consolidated trial. I close my case, with the 
exception as to that testimony it is still open. 
e e e s s ° s e ° e 
The Court: Are you going to make a motion for 
directed verdict? 
Mr. Wilson: Let me make such a motion. 
’The Court: The motion is noted and overruled. 
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520 The Court: Counsel for plaintiffs Dixon, Thur- 
man, and Tolkins may proceed. 
Mr. Melrod: Call Mr. Thurman. 


Thereupon, 
Roy S. Thurman 


one of the plaintiffs herein, was called as a witness in his 
own behalf and, after having been first duly sworn by the 
Deputy Clerk, was examined and testified as follows: 


Direct Examination 
By Mr. Melrod: 


Q. Will you state your full name, please, sir? A. Roy 
S. Thurman. 


Q. Can you tell the Court and jury what your business 
is? A. My business is that of real estate and has been for 
some 35 years. 


536 Q. Can you tell us, from your own experience in 
the real estate business, in a transaction of this 
nature whether or not there is a usual and customary 

537 commission that a broker receives in connection 
with a sale of a piece of property here in Washing- 

ton, D. C.? A. I would say that in the absence of any pre- 

stated conditions, prior to a sale, that the normal commis- 
sion that would obtain would be what I know to be the 
custom in the District, which is five per cent on the first 
$50,000 and three per cent on any amount above $50,000. 

Q. Was that the commission you sought in this case? 

A. Yes, sir. That is not only for myself, but in common 

with all the cooperating brokers, of which, in this case, 

there were four. 
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| 575 Q. Coming to your District of Columbia trans- 
actions, I understand you are less in quantity there 
; than your Maryland transactions; is that correct? 
A. I think I have so stated. 
Q. Will you give me the names of, let’s say, five ad- 
dresses where you have been a broker in two-million- 
576 _— dollar transactions in the last five years? A. I would 
be very happy to, if that were a true statement. 

Q. Let me reduce it. Can you give me any instances in 
the last five years? A. No, sir. 

Q. Let me reduce it to a million dollars. Can you give 
me one to five instances where you were involved in trans- 
actions involving a million dollars? A. No, sir. 

Q. Let me drop it to $500,000. A. No, sir. 

Q. Do you have a printed form of contract? A. I have 
never had, sir. 

Q. Do you mean in each one of your deals you either type 
| up a contract or use a law reporter form? A. A law 
reporter form or other forms, yes, sir. 


* ° ° e e * * e e ° 


| 577 Q. In the last five years have you participated as 
a broker in a transaction involving $250,000? <A. 
Yes, sir. 

Q. How many of them, sir? A. I could think of several. 
Two at least. 


Q. What commission were you paid in that case? 
A. Five per cent. 
Q. Straight five per cent? A. Straight five per cent. 
Q. Are there any other transactions besides this 
581 one that you have been involved in, in the last five 
years, involving $250,000 to $500,000? A. TI can 
think of another one. 
| Q. You did have two, didn’t you. What is the second 
‘address? A. The second address is in Maryland. 
’ Q. Where? A. Bryan’s Point Road, Maryland. 
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Q. I won’t pursue that. 
Have you any more in the District of Columbia? A. No, 
sir. 


John R. Stevenson 


was called as an adverse witness by counsel for plaintiffs 
Dixon, Thurman, and Tolkins, and after having been first 
duly sworn by The Deputy Clerk, was examined and testi- 
fied as follows: 
e i e e e * e . e e 
582 Q. Mr. Stevenson, what is your occupation? A. I 
am First General Vice President of the United 
Brotherhood of Carpenters and Joiners of America. 
Q. How long have you held that position? A. Since 1952. 
° e e ° ° ° ° ° es s 
Q. Did you sometime in 1958, or were you sometime in 
1958 appointed to any special committee on behalf of the 


Carpenters Union? A. Yes. 

Q. Can you tell us what that committee was? A. The 
Committee of Buildings. 

Q. Beg pardon? A. The Building Committee Chairman. 

Q. What position did you hold on the Building Com- 
mittee? A. Chairman. 


585 Q. You did no business with brokers? A. That’s 
right. 
Q. Mr. Stevenson, you knew that you had received an 
elaborate brochure from Mr. Kahn who was a broker here 
in Washington, D. C., didn’t you? A. Yes. 


Q. That wasn’t my question. I say you knew of the 
fact that a broker, namely, Mr. Kahn, had, prior to June 
19th, sent you an elaborate brochure concerning this site; 
isn’t that a fact? A. We received a brochure from Mr. 
Kahn’s office? 
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Q. You were familiar with that brochure? A. Yes. 
Q. You had looked at it. A. Certainly. 
e ° * ° 


Q. Now, there came a time, did there not, Mr. 
Stevenson, after the receipt of that letter of June 
20, when you all came here to Washington with a view of 
looking at various sites which were under consideration by 
your Committee for purchase by your Union? A. Yes. 
We looked at sites and completed buildings and half-com- 
pleted buildings. In other words, we were looking for a 
property. 
Q. Right. And you were also interested in this property 
at Second and Constitution Avenue, weren’t you, sir? A. 
For many years. 


Q. Did you suggest to Mr. Shea when he asked the 

price of two million dollars that Mr. Kahn had sub- 

mitted this property to you by his previous brochure for 

a million-eight hundred thousand dollars? A. We did not. 

Q. Didn’t you think that was material in trying to nego- 

tiate a price for this property? A. I don’t know what we 
thought at that tme. 

598 Q. You had no reason to doubt Mr. Kahn had 

authority to offer you the property, did you? A. I 

wasn’t sure who had any authority other than the Bliss 

Estate. 

Q. As a matter of fact, did any question come up, Mr. 
Stevenson, concerning what brokers, if any, had authority 
to sell the property? A. We had determined among our- 
selves that we were not dealing with brokers. 

Q. You mean you on the Committee had determined your- 
selves you were not going to deal with brokers before Mr. 
Shea got there? A. Long before Mr. Shea got there. 

Q. How long before? A. February 1958, when the Com- 
mittee was appointed. 

Q. Mr. Stevenson, don’t you know the testimony of Mr. 
Livingston, which you sat in this courtroom and heard, 
was to the effect that Mr. Livingston had tried to reach 
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Mr. Kahn on several occasions to contact him about this 
property? Didn’t you hear that testimony? A. I heard 
some testimony but I disagree with it. 

Q. You disagree with Mr. Livingston in his statement 
that he called Mr. Kahn? A. No, Mr. Kahn’s statement 
that he called me. 

Q. Mr. Stevenson, I didn’t ask you that, sir. 

I asked you if you disagreed with the testimony 
599 of Mr. Livingston that he did seek to call Mr. Kahn 
when he came to Washington, concerning this prop- 

erty. A. He was told to call Mr. Kahn. 

Q. Then, when you make the statement you had agreed 
in February not to deal with any brokers, that would have 
been inconsistent with your agreement, wouldn’t it? A. 
Men sometimes change their mind. 

Q. When did you change your mind? A. When Mr. Kahn 
presented us with this brochure. 

Q. That was done in May of 1958, wasn’t it? A. I don’t 
remember the date. 

Q. Now, shall I refresh your recollection it was May? 
A. I will take it as May. That’s all right. 

Q. The submission of the brochure in May of 58 was 
after your decision in February ’58 not to deal with any 
brokers. A. I think the record will show we didn’t deal 
with any brokers. 

Q. Now, Mr. Stevenson, you have heard Mr. Livingston’s 
testimony that he had many conversations with Mr. Kahn 
concerning this property; didn’t you? A. I wasn’t present 
at any time a conversation took place. 

Q. Was Mr. Livingston acting outside of his au- 

600 thority in dealing with Mr. Kahn on this property? 

A. No, we are a liberal group and do much as we 
please. 

Q. You don’t mean to suggest Mr. Livingston did not 
have authority to deal with Mr. Kahn concerning this 
property? A. I don’t consider the conversation with Mr. 
Kahn dealing with Mr. Kahn. 

Q. That’s your interpretation of it? A. Yes, sir. 
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601-604 Q. Now, then, so that when you went into that 

meeting with Mr. Shea by pre-arrangement between 
yourselves you had decided that you would not deal with 
any brokers. Did you communicate that fact to Mr. Shea? 
A. Contrary to that we had decided that Mr. Kahn was en- 
titled to some consideration and we attempted to reach 
him by telephone. 

Q. So that when you made that decision among your- 
selves concerning Mr. Kahn did you communicate that fact 
to Mr. Shea? A. No. 

Q. Why not? <A. Didn’t see any reason to. 

Q. What discussion if any did you have with Mr. 
605 Shea concerning any broker in this deal? A. Don’t 
recall. 

Q. When you say ‘‘don’t recall,’’ you don’t recall any 
or you didn’t have any? A. Not to my knowledge. 


° e ° * e e * * 


Washington, D. C. 
Wednesday, May 31, 1961. 


John R. Stevenson 


* ° * e ° * 


Direct Examination—(Resumed) 
By Mr. Melrod: 


° * * ° e * ° e 


Q. Did Mr. Shea ever ask you any question as to 
whether there was a broker involved in the transac- 
tion? A. Mr. Shea had very little to say. 

Q. Now, I am asking specifically, if Mr. Shea asked 
you whether or not there was any broker involved in this 
transaction. A. He did not. 

Q. Did he ask you whether any broker had shown you 
the property? A. He didn’t. 
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Q. Did he—was there any discussion between you con- 
cerning brokers at all? A. No. 
Q. That subject never came up for discussion? 
631 A. Not to my recollection. 


633 Q. It isn’t a question of satisfying me, Mr. Ste- 
venson, I am merely asking the questions about 

what you wrote the day after you left that meeting. I am 
trying to find out why you wrote, “We understand there 
are no brokers.’? A. Well, I presume that’s what I just 
did understand: There was no brokerage firm in the 
transaction. 

Q. Is that based upon what Mr. Shea told you? A. 
It is based upon which I have written. 

Q. Now, when you write something in which you make 
a statement, ‘‘We understand there are no brokers,”’ there 
must be some basis, I take it, in your mind, as to why you 
would have so stated that fact to the bank. A. It was prob- 
ably to emphasize the fact we didn’t consider it was nec- 
essary to have a broker. 

Q. Is that the way you intended to express the fact 
that you didn’t consider it necessary to have a broker? A. 
That’s right. 


640 Q. You personally were very interested in the 
Union acquiring this site for its headquarters. You 

641 are very proud of it, aren’t you? A. Yes, I first heard 
about it in 1936. 

Q. When you thought about buying it. It goes way 
back to that? A. Yes. 

Q. So this meeting was the culmination of the thinking, 
and work, and effort of this Union since 1936, finally result- 
ing in your decision made on that date to buy this piece 
of property to put your headquarters on; isn’t that right? 
A. Something like that. 


* ° ° e ° ° ° ° ° ° 
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Q. Now, Mr. Stevenson, concerning what the price of 
the property was they were asking. A. I have no recollec- 
tion of the price. There was nothing written. 

Q. It was an oral meeting wasn’t it? A. Well, many 
prices had been quoted. 

Q. Many prices had been quoted by Mr. Shea at that 
meeting? A. By others. 


° * * . * * . * * * 


Q. In your previous real estate dealings in be- 

half of the Union, in which you said you bought lar- 

ger amounts of acreage, and so forth, hasn’t it been your 

custom, or hasn’t it been your experience, rather, that the 

seller generally pays the commission? A. Well, of the 

thirty parcels that we purchased in Florida I don’t remem- 
ber any commission being paid to the brokers. 


td * * * ° * * * . * 


Q. You had a vote here of all your members, as 
you said, as to whether you would move to Wash- 
ington? A. Yes. 
Q. There wasn’t any secret about this action being 
654 taken? <A. No. There was some lively interest 
taken in it, by those that didn’t want to come and 
those that did want to come. 
Q. Yes. I mean, as far as the public was concerned. 
A. No, there was no secret. 


* * s ° . * * * * * 


Q. Now, isn’t it a fact that the Union received inquiries 
from various people interested in building, construction, 
real estate, and so forth, as to the possibility of becoming 
interested in or participating in this matter of moving to 
Washington? A. Yes. I, myself, looked at 20 pieces of 
real estate in this city. 


Cross-Examination 
By Mr. Wilson: 


° * s ° ° e = e es 


Q. Did you discuss with Mr. Livingston the pur- 

pose of his calling Mr. Kahn? A. I knew his purpose. 

Q. What was his purpose? A. Mr. Kahn had sent 

a wheelbarrow full of material to Indianapolis and 

we didn’t want to cut him off. We wanted to say thank 
you. 

Q. You testified on Monday, on direct examination, 
that we had decided that Mr. Kahn was entitled to some 
consideration. 

In the first place, I want to ask you who are the ‘‘we’’? 
A. The committee. 

Q. What consideration had you decided Mr. Kahn was 
entitled to? A. The courtesy of talking to him. 

Q. Is that entirely what you meant by that answer? 
A. That’s all. 

Q. Was there any intention to invite him to come to the 
Washington Hotel and discuss this matter with you? A. 
No. 

Q. Sir? A. The intention was to say that we got your 
materials, thanks. That’s all. 

Q. That was the full extent of it? A. Yes, sir. 


665 Q. Further in connection with the meeting at the 
Washington Hotel, did anybody mention, in your 
presence, to Mr. Shea that you had received a brochure and 
phone calls from Mr. Kahn? A. I never received a phone 
call from Mr. Kahn as long as this thing has been going on. 
Q. I will come back to that in a moment. Leave that 
for a moment. Was the fact mentioned to Mr. Shea that 
anyone in your group received phone calls or information 
from Mr. Kahn? <A. I remember nothing like that. 
Q. Do you mean by that you have no recollection that 
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Mr. Kahn’s name was mentioned in any way at that meet- 
ing? <A. That’s right. 


* * * * 
Cross-Examination 
By Mr. Roberson: 


Q. Now, the concluding phrase of this letter that 
you signed, dated September 26, 1958, says, ‘‘There 
will be no real estate broker in this transaction.”’ 

By that did you mean to say that the Union was 

not represented by any broker? That is, they hadn’t hired 
anybody? A. That’s a fact. We didn’t hire anybody. 

Q. Is that what you are trying to say there? A. That is 
what we said. 


* * « * * 


James MacDonald Shea 


was called as an adverse witness by counsel for the Plain- 
tiff Dixon group, and, after having been first duly sworn by 
the Deputy Clerk, was examined and testified as follows: 


cf] * * * * * * . * * 
727 ~+Cross-Examination 
By Mr. Roberson: 


Q. Mr. Shea, you testified on your direct examination 
that no figures were mentioned other than $33 a foot at 
your Washington Hotel session with this site selection 
committee; is that right? A.I think so. It was only about 
a five-minute meeting. 

Q. Well, let me refresh your recollection, Mr. Shea. 

Do you remember having your deposition taken by Mr. 
McGuire of my office on April 15, 1959, in this case? A. 
Yes. 

Q. Didn’t you testify in part, referring to page 81 of 
the Kahn deposition of Mr. Shea, page 81? 

Mr. Wilson: That is Kahn’s? 
728 Mr. Roberson: Page 81, four lines from the 
bottom, 
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The Court: Very well. 
Mr. Roberson: Didn’t this occur at your deposition? 


By Mr. Roberson: 


Q. You said: 

“They asked me what we were asking for the property. 
I said, ‘$2 million net.’ ”’ 

Didn’t you testify that way, sir? A. If I did, it was 
probably true. 

Q. Does that refresh your recollection that something 
besides $33 a foot was mentioned? A. Yes. 

Q. By ‘‘two million dollars net’? you meant two million 
dollars without paying a brokerage fee to anybody? A. 
That’s right. 

Q. Mr. Shea, at that meeting did you question these 
people, the Committee, as to whether they had talked to 
any broker as distinguished from having been shown the 
property by any broker? A. No, I didn’t ask that, I don’t 
believe. I asked if there was any broker representing them. 
They said no. I said, ‘Do you mean no broker has shown 
you this property?’’ And they said, ‘‘No.’’ 

Q. In other words, you pin their answer down as mean- 

ing ‘‘shown”’ as distinguished from having had con- 
729 ~versation with someone? A. Yes. 
Q. Am I correct? A. Yes. 

Q. So their answer, saying no one had shown the prop- 
erty to them doesn’t mean they didn’t talk to anybody about 
it. A. I would think it would. 

Q. Sir? A. I would think it would. 

Q. Can’t you talk to somebody about a property without 
showing the property to them? A. Oh, yes. 


747 A. M. Tolkins 


was called as a witness on behalf of the Plaintiff Dixon 
group, and after having been first duly sworn, by the 
Deputy Clerk, was examined and testified as follows: 
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748 Direct Examination 
By Mr. Melrod: 


Q. Will you state your full name? A. A. M. Tolkins. 

Q. Where is your office located? A. 261 Constitution 
Avenue, and in Virginia. 

Q. Are you a licensed real estate broker in the District 
of Columbia? <A. I am. 


Q. Are you familiar with the usual and customary 
real estate commissions that are paid in the Dis- 
trict of Columbia? A. I come in contact with the procedure 
very frequently. 
Q. Can you tell us, in your best judgment, what is the 
usual and customary commission? A. Five per cent up to 
$50,000, and three per cent above. 


* * * * * 


Washington, D. C. 
Thursday, June 1, 1961. 


* * * * * * 


Patrick J. Gregg 


was called as a witness on behalf of the Plaintiff Dixon 
group and, after having been first duly sworn by the Deputy 
Clerk, was examined and testified as follows: 


Direct Examination 
By Mr. Melrod: 


Q. Will you state your full name, sir? A. Patrick J. 
Gregg. 


* - e e ° ° * ° * 


Q. What firm are you associated with? A. Berens Com- 
pany. 
Q. Frederick W. Berens Company? A. Yes. 
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Q. Do you occupy any position in that company? A. 
Commercial salesman. 
Q. Mr. Gregg, in 1958, in the early part of that 
773 year, were you associated with the James L. Dixon 
Company? A. I was. 


Q. How long have you been in the real estate business, 
Mr. Gregg? A. Well, most of my life. For 28-30 years. 


790 Q. Mr. Gregg, in your experience in the real estate 
business, can you tell us what your experience has 
been as to whether there is a usual and customary com- 
mission paid in brokers’ transactions of this kind? A. 
Well, usually it is five and three per cent. Five per cent 
of the first $50,000 and three per cent above; or a short 
way to figure it is three per cent plus a thousand dollars. 
Q. Has that been the customary way it has been known 
to you? A. Yes; that’s right. 


* s * ° s es es . * ° 


816 Q. Can you give me one transaction involving a 

sale in six figures, and by six figures I mean over 
$100,000, where the commission which was paid and in which 
you participated was at the rate you testified to? A. There 
could be any number of them. 

Q. Give me one of them. A. In recent years? 

Q. Yes, sir. A. Recent months? 

Q. Recent months or recent years. A. Let’s see. The 
Chrysler Estate, five per cent. 

Q. Wait. Don’t go down to farm property in Middle- 
burg. In Washington, commercial property. A. Fifteenth 
and M; Sixteenth and M; American Chemical; the Epis- 
copal Hospital site at 15th and M; Westinghouse Elec- 
trie Building at North Capitol and L. 

Q. Were you in these transactions? A. Yes. 
817 Q. Did you participate in the commission- A. Yes, 
I did. 
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Q. Were they all at this rate? A. Yes; or more, not less. 
* * . es * 


. ° e * 


820 Q. In the transaction involving the assembly of 

the lots around the old American Chemical Society 
Building, were you representing, in each case, the seller? 
A. Yes, with very close contact with the purchaser. 


* * ° * ° . * * * 


Q. Did you get a straight three per cent? A. No, 
I imagine we got five and three, or five per cent. 


* e e * e . * * . 


Q. Now, around on 16th Street, when you handled 
the transactions for Dr. Meade, were you with Mr. 
Dixon in those transactions? A. Yes. 
Q. What commission was gotten there? A. Five and 
three, I would say, and I cannot be precise as to the exact 
figure without looking at the contract. 
823 Q. Could it have been five per cent? A. It could 
have been, yes. 
Q. Let’s take up next 15th and M, which corner was 
that? 


i e . ° * e ° * * e 


Q. What commission was paid on that transaction? <A. 
To the best of my knowledge, it was five or five and three 
per cent. 


° ° . * * * s * ° 


Q. I want you to give me an example, in the last 
few months or last few years, where you took less 

than five and three per cent. A. In no case. 
Q. You testified a while ago you did in some eases. A. 
I said I have. You said in the last year. I don’t recall 
any. I thought you were speaking in general experience. 
Many times we have had to take a less commission. When 

the price is reduced, usually. 
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829 
James L. Dixon 


one of the plaintiffs herein, was called as a witness on 
behalf of the plaintiff Dixon group, and, after having been 

first duly sworn by the Deputy Clerk, was examined 
830 and testified as follows: 


Direct Examination 
By Mr. Melrod: 


Q. Mr. Dixon, will you state your full name, please? A. 
James L. Dixon. 

Q. You are in the real estate business here in Washing- 
ton, D. C.? A. Yes, sir. 

Q. Are you a licensed broker in the District of Columbia? 
A. Yes, sir. 

Q. How long have you been licensed? A. Since 1947. 

Q. Are you engaged in general real estate and brokerage 
business here in Washington? A. Yes, sir. 


* * * * * ° . ° * * 


831 Q. Mr. Dixon, have you had occasion to sell any 
real estate for the defendant in this case, National 
Savings and Trust Company? A. Yes, sir. 

Q. What real estate have you sold? A. I sold the north- 
west corner of Connecticut and N Street, Northwest, to the 
Machinists Union. There was approximately 30,000 feet 
of ground. The price was one million dollars. 

Q. What was the commission that was paid? A. The 
full commission based on five per cent of the first $50,000 
and three per cent above. We did not have a signed list- 
ing on that property. 

Q. You had no written listing from the defendant Na- 
tional Savings & Trust Company in that case? A. No, 
sir. 

Q. And you were paid the usual and customary commis- 
sion of five per cent on the first $50,000 and three per cent 
thereafter? A. Right. 
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Q. Have you had occasion to sell other property in the 
District of Columbia on the basis obtaining the usual 
832 and customary commission? A. Yes, sir. 

Q. Can you just give us a few examples where 
that has been the situation? A. The northwest corner of 
| Connecticut and K for $525,000. The commission was five 
and three. 

1522 K Street for $330,000. The commission was five 
and three. 

We participated in the sale of approximately 80,000 
square feet of ground at Thomas Circle, the price of which 
was approximately $1,650,000, and the total commission 
on that sales price was $100,000, divided equally among four 
brokers or $25,000 apiece. 

Q. Was that based on that same rate of five and three? 
A. No, that was higher. 

Q. That was more than five and three? 

Can you say from your broad experience, Mr. Dixon, in 
the real estate brokerage business here in Washington, 


D. C., that a commission of five per cent on the first $50,000 
; and three per cent thereafter is the usual and customary 
commission paid in the trade? <A. Yes, sir. It ought to be 
higher. 


e . es * e 
Cross-Examination 
By Mr. Wilson: 


Q. Would it be inconvenient for you, at the noon 
recess, to get your contracts and produce them in 
| court here, Mr. Dixon, in the cases you testified to what the 
commissions were? A. Yes, sir. 
Q. It would be inconvenient? A. What is that? 
| Q. Could you conveniently get those during the luncheon 
recess? A. I think so. 
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853 Q. Who was the seller at Connecticut and N? A. 

National Savings & Trust. And coincidentally, there 
was a Sinclair Gas Station on there that I had to get off, 
also. 


* * * ° °* e e e * e 


Q. In the Connecticut and K Street transaction, there, 

again, your form of contract was used? A. Yes, sir. 

854 Q. And who was the seller? A. The seller was a 

trustee in a bank in Chicago, and a gentleman, I 

can’t think of his name, out of the country—it was an 
estate property. 

Q. 1522 K Street, who was the seller? A. 1522 K Street, 
Home Insurance Company, seller. 

Q. Who was the seller on the Thomas Circle property? 
A. We dealt with the lawyer for the owner. I don’t know 
who the owners were. Victor J. Orsinger is the attorney. 

Q. For the owners? A. Yes, sir. 

Q. Did I understand you to say that in that transaction 
the commission was divided four ways, which represented 
a five per cent commission? A. No, sir. The commission 
was $100,000. It wasn’t geared to a rate. It was a flat 
figure of $100,000. It was 25, 25, 25, and 25. 

Q. How did that work out ratewise? A. Ratewise, guess- 
ing, I would say a million six-fifty, around seven and a half 
per cent, I guess. 


* . ° * * * e ° Ll es 


856 A. That’s very recent and more recent is the one 
you talked to Gregg about this morning, and that 

is 15th and M. 
Incidentally, to refresh his mind, the price of that 
857 property was $700,000. That’s on the corner. It 
was a trustee. We got a full commission. The 
commission amounted to three per cent plus $1,000, or five 
on the first fifty and three above. We got a full commission. 


* * s * * ° ° s * e 
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859 Q. Give me another transaction in the last seven 
years where you did not get—I am not interested 
where the commission is above or below five and three. 
Give me another example where you did not get five 
and three. A. I will give you a good example. We sold a 
—we have had quite a bit of experience with unions. We 
sold the building—I don’t think they call it the DeSales 
Bulding, at the corner of Connecticut and DeSales. It used 
to be the old hotel. I forget the name of the hotel. Any- 
how, this group of men bought the land and put up this 
four-story building. I eventually sold this property to the 
Retail Clerks Union, and in that particular case the Retail 
Clerks commissioned me, you might say, commissioned me, 
they offered me a commission or a fee of $25,000 to buy 
the property, and that’s the way that transaction was made. 
Q. What percentage of the money involved was that? 
A. I would say a little under two per cent. 


Mr. Wilson: With your permission, Mr. Dixon has kind- 
ly consented to bring these contracts down this afternoon. 


Q. You described the aggregate of the purchases 
and sales for the Bender Building of 32,000 square 
feet of about $1,800,000. A. About $1,890,000. 

Q. And you said $700,000 of that was at the five and 
three commission? <A. Yes, sir. 

Q. The rest was two and two and a half per cent? A. No, 
sir, I did not. I said the first section was $700,000, on 
which the commission rate was five and three. The remain- 
der was smaller pieces or parcels, little buildings, formerly 
years-ago-dwellings, and they sold from anywhere from 
sixty to one hundred thousand dollars or thereabouts and 
the commission on a few of the lesser priced ones was as 
much as five per cent, and I would say on the balance of 
the deal the commission would average about four per cent. 


226 


Five and three on the $700,000 and the balance four per 
cent. 


* e ° * s * ° ° ° e 


863 Q. With the exception of the Connecticut Avenue 

and N, where there was a million-dollar transaction, 
you have had other million-dollar transactions? A. Yes, 
sir. We have had other million-dollar transactions. 1111 
North Capitol was owned by Western Electric. We sold 
that for $950,000, the commission on which was five plus 
three. 


864 Q. Let me see the contract, if you will, on Con- 
necticut and N. A. Yes, sir. There is the contract 
calling for a commission of $31,000. That’s five and three. 
(Handing) They tried to chisel me on that amount but I 
made it stick. 
Q. You mean they wanted to pay you less? A. They 
wanted to pay me $5,000. 


Q. Did you have to sue them? A. No, sir. They gave 
me a check. 


s e ° ° * es Sd * e e 


867 Mr. Melrod: We are making the proffer, Mr. Wil- 
son. You called for the contracts. 
Thank you, Mr. Dixon. 
Plaintiff rests, Your Honor. 
° * * es 
Mr. Wilson: 
s ° s s ° e ° se e 
I would like next to read the deposition of Mr. 
Morris A. Hutcheson. 
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895 Mr. Hutcheson was duly sworn and testified as 
follows: 


(Reading from deposition :) 


“¢Q, Will you state your full name please? A. M. A. 
Hutcheson, Morris A. Hutcheson. 

Q. That is (spelling) H-u-t-c-h-e-s-o-n? A. That’s right. 

Q. What is your residence address?) A. 47—no, 3741 
North Meridian, Indianapolis. 

Q. Indiana? A. That’s right. 


e * * * . * * * * 


Q. Did there come a time, Mr. Hutcheson, when 
the Brotherhood voted to move its headquarters 
from Indianapolis to Washington? A. Yes. 

Q. When was that decision taken? A. In November, I 
believe, of ’57. 

Q. In 19572 A. Yes. 

Q. Had it been proposed at any of your previous con- 
ventions or was this the first time it was voted on? <A. No, 
it was acted on at the convention, but the convention action 
required a referendum vote before it could become legal. 

Q. What year was it that the convention vote was taken? 
A. 754. 

Q. And the ratification did not come about until Novem- 
ber of 19572 A. That’s right. 


* * * *. * * * * * . 


Q. Didn’t you, yourself, participate in the selection 

901 of the particular site, Mr. Hutcheson? A. Along 

with the rest of the Board we approved of the com- 
mittee’s recommendation. 

Q. In other words, your participation was after the com- 
mittee itself had made a recommendation to you? A. 
That’s right. 

Q. Did you have any previous knowledge of the partic- 
ular site that was selected, that is, the site down at Second 
and Constitution and Louisiana Avenue? A. I knew of 
it, yes. 
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Q. When did you first learn of it? A. Oh, I don’t recall 
the date. It was prior to the referendum. 

Q. Prior to November of °57? A. That’s right. 
902 Q. Who called the site to your attention? A. 
Blair, our Second General Vice President, took me 

for a ride around the city looking at different locations. 

Q. Was Mr. Blair on the Building Committee? A. No, 
he isn’t. 

Q. Can you place the time of when you took this ride 
with Mr. Blair? A. No, I don’t recall when it was. 

Q. Do you know the source of Mr. Blair’s information 
about the various possible sites? A. No, he just knew we 
were going to take the referendum, and all, and being—well, 
he was acquainted with it. 

Q. Is Mr. Blair stationed in Washington? A. That’s 
right. 

Q. What is his full name? A. O. William Blair. 

Q. And he is the Second General Vice President? A. 
Yes. 

Q. Did he have any official duties, Mr. Hutcheson, in 
connection with selecting a building site? A. No, sir. 

Q. That was all within the province of your Building 
Committee? A. That’s right. 


* e . * * ° * * ° s 


903 Q. Can you place the month in which you took 
this ride with Mr. Blair? A. I don’t recall that. 
Q. Do you recall whether it was during the summer? 
A. I think it was. 


* a * * s e e s e s 


909 Q. At the time that they recommended this site, 

did they show you this brochure (indicating), ‘‘It 
is a Capital Idea,” with a beautiful picture of the Capitol 
on the front? A. I have seen the brochure when it came 
in, I think. 
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910 Q. Yes, sir. Did you, prior to the final selection of 
this particular site, Mr. Hutcheson, personally in- 
spect that property, the Constitution Avenue prop- 

911 erty, apart from the time when you rode by with Mr. 
Blair? A. Well, I rode by it, but that is all. 

Q. Did you, on other occasions, and later on? A. After 
the recommendation came in, yes. 

Q. Was it after the recommendation came in and before 
your vote or after the vote had been taken that you rode 
by again? A. Probably both. 

Q. Did you ever get out and physically step on the 
property and look it over? A. Oh, I have been over it, yes. 

Q. Was that subsequent to the time that you bought it? 
A. I don’t recall. It was after the contract was signed, 
anyway. 

* * ° * * * * * ° * 

Q. Mr. Hutcheson, did the recommendation as to 
selection of that site all come from the Building 

Committee to you or did you indicate to the Building Com- 

mittee that you had a preference for that general area 

down there by the Capitol? A. It came from the Building 

Committee. 

Q. In other words, you did not attempt to influence them 
as to that site as distinguished from any other? A. No, sir. 


* * * *. * * * s ° * 


Q. That was one of the things you wanted to have 
in your Washington office? You wanted to have a 
printing plant in your building? A. Yes. 

Q. When did you learn, Mr. Hutcheson, about the zoning 
regulations in Washington pertaining to printing plants, 
where they could be located? A. No, that was the Com- 
mittee’s job. 

Q. That all came in as part of their recommendation? 
A. That’s right. 


* ° e * * * . . * 


Q. Mr. Hutcheson, have you ever seen Mr. Kahn 
before today? A. Not to my recollection. 
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Q. You had no correspondence with him? A. No, none 
whatever. 
Q. Have you had any communication with him by tele- 
phone? A. No, sir. 
Q. Or by any other means, to your knowledge? <A. No, 
sir. 
Q. Did you receive any message from him through any- 
one? A. Any what? 
Q. Any message of any kind, any communication? A. 
Not that I recall, no, or know of. 
Q. Do you recall whether you sent a communication to 
him through anyone? A. No, I do not. 
Q. Was your attention to Second and Constitu- 
918 tion Avenue first called by Mr. Blair? A. Yes. 
Q. Did you fix that time, Mr. Hutcheson, as before 
or after the referendum? A. Before. 
Q. And you think perhaps that it could have been in the 
warm weather, prior to the referendum? A. It could have 
been in the spring. 


* s e e e ° * ° e e 


920 Q. Did you review your file in anticipation of 
this deposition? A. No, sir. 
Q. You just came into it cold? A. That’s right, because 
I haven’t actually had anything to do with it. 
Q. If there is any credit to be had for picking this par- 
ticular site, you don’t attribute it to yourself, is that right? 
A. No, sir, that’s right. 


Washington, D. C. 
Friday, June 2, 1961 


Nathan Poole 


° * ° e e se * e ° * 


Q. Will you state your name, please? A. Nathan Poole. 
Q. What is your business? A. I am employed by Boss 
& Phelps, Incorporated, 1417 K Street, Northwest, Realtors. 
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Q. Do you occupy an official position with Boss 
932 & Phelps? A. Yes, sir. I am Vice President in 
charge of the commercial department. 

Q. Have you occupied that position for some years? 
A. Nearly four years, sir. 

Q. I ask you whether you are acquainted with a piece 
of property upon which until recently a gasoline filling 
station stood at Second and Constitution Avenue, North- 
west, of this city? A. Yes, sir. 

Q. Did you have occasion to communicate with the 
President of the United Brotherhood of Carpenters & 
Joiners in the late part of 1957? <A. I did, sir. 


933. By Mr. Wilson: 


Q. I show you, Mr. Poole, a letter which has been 
marked Defendant National Savings & Trust Company 
Exhibit 8 for identification, and I ask you if you can 
identify your signature upon that letter? A. Yes, sir. 


Q. Will you tell His Honor and the jury whether you 
dispatched that letter to the addressee on or about the date 
stated? A. Yes, sir, I did. 

Q. I show you now a plat or map, which is marked Ex- 
hibit 8-A, and ask you if you can identify that? A. Yes, sir. 

Q. How do you identify 8-A in relation to 8? A. I en- 
closed this plat with this letter when submitting it to the 
Brotherhood of Carpenters & Joiners. 

Q. There are certain markings upon this plat, 8-A, there 
are some red lines gong to some legends and there are some 
yellow and green lines. Were they all on there when you 
dispatched this map? A. Yes, sir, to the best of my 
knowledge. 

Q. What is the purpose of the red lines A. To indicate 
where the locations were so marked with dots and circles, 
where the other sites were. 


Q. Do these red lines indicate places that are 
already constructed? A. Yes, sir. They were either 
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already constructed, new union and association locations, 
or locations I understood at that time were to be constructed 
for the places stated. 

Q. Will you tell us whether you have any crayon marked 
in the location of Second and Constitution Avenue, what 
was the filling station property? A. It is marked. 

* s s ° ° s * ° s * 

935 The Court: Defendant National Savings & Trust 
Company Exhibit 8 and 8-A, respectively, are re- 

ceived in evidence. 

* * ° e ° * « ° Ld s 

936 The Court: You may read it to the jury. 

Mr. Wilson: Your Honor, ladies and gentlemen of 
the jury, this is on the letterhead of Boss & Phelps, Realtors, 
1417 K Street, Northwest, Washington, D. C., October 24, 
1957. Mr. Morris A. Hutcheson, President, United Broth- 
erhood of Carpenters & Joiners of America, Carpenters 
Building, Indianapolis, Indiana. 

‘Dear Mr. Hutcheson: 

“It has come to our attention that your organization is 
presently considering moving its headquarters to this city. 
We are enclosing a map of the downtown area of Wash- 
ington on which we indicate in red several more recent sites 
and buildings acquired by unions and trade groups. Also 
on the same plat in green dots and yellow circles are just 
a few outstanding buildings and building sites we are 
authorized to offer for sale in these concentrated areas. Is 
there a local representative to whom you would like us to 
submit these sites in detail? If not, we will send them 
directly to you. If you have in mind a specific location 

which is not shown on the enclosed map we will be 
937 glad to obtain all pertinent information for you. 

Trusting that we may hear from you at an early 
date, we are, very truly yours, Boss & Phelps, Incorporated, 
Nathan Poole, Vice President, Commercial Investment De- 
partment.”’ 

Ladies and gentlemen, I would like to pass you the 
map. I would like to establish one thing rather than tell 
you, myself. 
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By Mr. Wilson: 


Q. Mr. Poole, as I pass this map to the jury, would you 
let me—confirm to me whether the farthermost green dot 
on the right is the Second and Constitution Avenue prop- 
erty? A. Yes, sir. 

* * ° . * * * * * * 
938 Cross Examination 
By Mr. Roberson: 


Q. Mr. Poole, you say in this letter that on this plat 
you are enclosing, in green dots, yellow circles, just a few 
of the outstanding buildings and building sites that you 
are authorized to offer for sale. 

You don’t have any written authority on that property 
at Constitution Avenue and Louisiana Avenue and Second 
Street, do you? A. You say, do I, or did I? 

Q. You don’t now and you didn't then, did you? A. No, 
sir. 

Q. And on that plat that you enclosed there are 25 
different sites including the Louisiana Avenue site as one 
of the ones you are authorized to offer for sale, isn’t that 
correct? A. Probably so. 

Q. Do you want to check on that? A. I don’t recall how 
many. 

(Mr. Roberson handed the plat to the witness.) 


* * * * * * * * . 


939 By Mr. Roberson: 


Q. Just count the ones in green dots, yellow en- 
circled, which are the outstanding buildings ‘‘we are au- 
tohrized to offer for sale.’’ 

Aren’t there 25? A. Twenty-six. 


* * * * * * * 


Q. Did you do anything in connection with pushing 

any of these particular 26 sites? A. I have worked 

on all of the sites but I didn’t do anything that I recall in 
pushing it further as far as this Carpenters Union was 


concerned. 
oe s e * * e * Ld °* * 
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943 James McDonald Shea 


was called as a witness for and on behalf of the Defend- 
ant National Savings & Trust Company and, having been 
previously sworn by the Deputy Clerk, was examined and 
testified as follows: 


* s ° e ° e * ° s e 
944 Direct Examination 
By Mr. Wilson: 


Q. And you identified yourself as Mr. James McDonald 
Shea? A. That’s right. 

Q. Let’s review a little bit of the background here. 
What do you regard as your official position with 
Bliss Properties? A. I am Secretary and Treasurer and 
General Manager of the Operation. 

The Court: What was the word? 

The Witness: General Manager of Operations. 

The Court: Thank you. 


By Mr. Wilson: 


Q. How long have you occupied that position? A. Since 
1920. 
Q. And are you on the Board of Directors of National 
Savings & Trust Company? A. Yes, sir. 
Q. How long have you been on that Board? A. It’s been 
a good while. 15-20 years, I guess. 
Q. Until recently have you been, first the Presi- 
945 dent, and then the Chairman of the Board of the 
three title companies on Eye Street, known as Dis- 
trict, Lawyers, and Washington Title Company? A. Yes, 
sir. 
Q. When was the Bliss Properties trust set up, if you 
know? A. 1911. 
Q. And the creator of the trust was? A. Mr. Alonzo 
Bliss. 
Q. Alonzo O. Bliss? A. Yes. 
Q. In the early years were there individual trustees? 
A. Yes, there were. 
Q. Was it Dr. Bliss? A. Yes. 
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Q. Did Dr. Bliss have children? A. Yes, he had several 
children. 


Q. And were some of those children trustees? A. Yes, 
at one time. 


Q. Is that generation all gone now? The generation of 
his children? A. Yes. 


Q. Let’s take—— A. (Interposing) Pardon me. There 
is a half—— 


Mr. Wilson: Let’s get that cleared up, although 
946 it isn’t important. 


The Witness: There was a second marriage; a 
boy ; he is still living. 
By Mr. Wilson: 


Q. And he bears the same name as his father? A. Yes. 


Q. He no longer has any connection with the trust? A. 
No. He has been bought out. 


Q. Are all the pieces of real estate owned by the trust 
vested as to title in the National Savings & Trust Company 
as trustee? A. Yes. 


Q. Can you approximate the time when the change-over 
took place from individual trustees to the Trust Company 
being trustee? A. I can’t. It’s been eight or ten years. 

Q. That’s good enough. It’s been some eight or ten 
years ago? A. Yes. 

Q. The people who have beneficial interest in this trust, 
have that interest evidenced by what? A. They call them 
bonds. 

Q. Do they have denominations? A. Yes. They are 
thousand-dollar bonds. 

Q. Do you recall what is the approximate amount 
947 of the outstanding bonds in the aggregate? A. No, 
sir, I don’t. 


236 


Q. Would it refresh your recollection that there was 
originally around $2 million? A. It was originally. 


Q. Worth of bonds? A. Yes, sir. 


Q. Approximately how many bondholders are there to- 
day? A. Three, and the National Savings & Trust. 


s ° * . * ° ® * e e 


Q. The Trust Company is trustee of several estates of 
holders of bonds, isn’t it? A. Yes. 

948 Q. So, there may be as many as eight or nine 

interests in bondholders today? A. Yes, there could 


be. 

Q. Now, we come to the third generaton in the Bliss 
family. We call them grandchildren. How many grand- 
children are there? A. Three. 


Q. What are their names? A. Clarence Brown, Dean 
E. Brown. 


The Court: What was the first name? 
Mr. Wilson: Clarence Brown. Dean E. Brown. 
The Witness: And Mrs. Catherine Richardson. 


By Mr. Wilson: 


Q. And are they children of one of the Bliss girls? A. 
Yes. Mrs. Brown. 
Q. Elizabeth, did you say? A. Bertha Brown. 
Q. From time to time, when action is taken upon the 
affairs of the trust, are meetings held? A. Yes. 
Q. What kind of meetings are they? A. They are bond- 
holders meetings. They are like directors meetings. 
Q. Yes. In a certain sense, are these bonds like 
949 shares of stock? A. Yes. 
Q. Where are these bondholders meetings held, 
Mr. Shea? A. They are usually held either in our office 
or down at the bank. 
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Q. By ‘‘down at the bank,”’ you mean the National Sav- 
ings & Trust? A. Yes, sir. 

Q. Who is the president of the National Savings & 
Trust? A. Mr. Douglas Smith. 

Q. And his predecessor was who? A. Bruce Baird. 

Q. Mr. Baird died about when? A. About four years 
ago. 


Q. Mr. Shea, I show you next the sales contract 
which has been marked Plaintiff Dixon’s Exhibit 3, 
not for the purpose of showing you the sales contract, but 
the attachment of a photostatie copy of an executed lease 
which is bound to No. 3. 
Would you be able to identify the lease as the one which 
was on the premises at the time of the sale? 
You notice the date is—— A. (Interposing) 29 De- 
cember, 1955. 


Q. And it was for ten years, wasn’t it? A. Yes. 
Q. Can you identify that as the lease? A. Yes. 
Q. It is with what tenant? A. Sinclair Oil. 


° e * ° es * * s * 
Q. So, the Bliss Properties had owned this plot 
of ground for many, many years? A. Many years. 

Q. Did there come a time when the interested folks in 
the Bliss Properties entertained the idea of selling it? A. 
Do you mean this property? 

Q. Yes, sir. A. Yes, sir. 

Q. With respect to the 1958 sale, for how long had this 
property been the subject of consideration for sale? 
_ 956 How many years back? A. Well, we had improved 
it with a gasoline station. We were just holding it 
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as a taxpayer until the time came along that we could sell 
it at a good price. 
e ° ° * ° e s * ° e 


Q. I don’t think I got a direct answer to my question 

which was: How many years before 1958 did the owners, 

the interested parties in the Bliss Properties, con- 

957 _—ssider making a sale of that plot of ground? A. Well, 

somebody was discussing it with us all the time. 

There were a lot of people interested in purchasing that 
for a number of years. 

Q. Coming to the year 1958, and let me fix it for a 
moment before the visit of Mr. Kahn to you in May, had 
there developed an activity for the acquisition of this 
property by individuals who were submitting proposals? 
A. Yes, sir. 

Q. And not in detail, but just tell us whether these were 
proposals to buy or lease or both? A. They were both to 
buy and lease. Some people wanted to build a hotel and 
others wanted to do good things with it. 

Q. Can you fix the approximate time when this activity 
began to generate? A. No, I can’t, Mr. Wilson. It was 
some time before—— 

Q. Having in mind Mr. Kahn’s visit to you in May, was 
it before that that these things began? A. Yes. 

Q. Will you tell us whether or not the bondholders and 
the Trust Company were from time to time giving consid- 
eration to these proposals? A. They were. 

Q. Mr. Kahn testified, you will recall, that he came in 

to see you in November 1957. Do you have any 
958 recollection of that visit? A. He came in to see me 
first in the spring. 

Q. No. Let’s get a direct answer to my question. 

Do you remember any visit of Mr. Kahn’s in November 
of 19572 A. No, I don’t. 

Q. Now, coming to the spring, you just alluded to, you 
are familiar with these dates we have used around the 
courtroom? A. Yes. 

Q. By spring, do you mean May of 19587 A. Yes. 


' Q. How many visits did you have from Mr. Kahn in 
May? A. Two. 

| Q. And approximately how far apart were those two 
visits? A. Three or four days. 

: Q. Would you give His Honor and the jury your recol- 
lection of what transpired on the first visit? A. Mr. Kahn 
came in and asked if this property was for sale and what 

| we are asking for it. He said he had some people he 

, thought would be interested in it. I told him and he went 
away and he came back in a few days and said he had 
showed the property to his clients and they were very much 

interested but they wanted to know if he had written 
959 authority to show the property. He had the author- 
ity written out and I signed it. 


Q. I show you, Mr. Shea, what is in evidence in this 
case, as Kahn’s Exhibit 3, and ask you if you have seen 
that before? (Handng) A. Yes. 

Q. Do you identify your signature upon that? A. I do. 

| Q. Will you tell His Honor and the jury whether it was 
the first or second occasion of Mr. Kahn’s visit that you 
: signed that? A. That was the second visit. 

Q. Would you tell His Honor and the jury whether this 
document came to you in precisely this form and you 
signed it? A. I did. 

Q. Now, Mr. Kahn testified that on the first visit he 

i tendered you an exclusive form of contract and you rejected 

‘it. Will you tell the Court and jury what you recall about 
that? A. No, he did not. He just came in and 

:960 asked if the property was for sale and what we were 
asking for it. 

Q. On this first visit, did you and he discuss anything 
about an authorization? A. Not to my knowledge. 

Q. Do you remember whether you told him you would 
not give him an exclusive or things of that sort, on the 

‘first trip? A. I know I did not. Why should I give him 
an exclusive? 

Q. Never mind. Don’t ask me. 
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On either of these two trips, visits, let’s call it, of Mr. 
Kahn to your office, did he disclose the name of his pros- 
pect? A. No. He said he had some people he would like 
to show it to. The second time he said he had shown it 
to them, and they were interested and he wanted to know 
if he could have written authority to sell it, to offer it. 

Q. And on the second time did he tell you who they were? 
A. No. 

Q. Did you ask him, sir? A. No. 

Q. As a businessman around town, do you remember 
having seen Mr. Kahn from time to time, over the years? 

A. No, not until he came into my office. 
961 Q. You had not had any business transactions 
with him? A. No. 

Q. Do you remember whether or not on occasion of his 
visit there, the two of you talked about some mutual friend 
or a relative who might know another relative, or some- 
thing? A. He told me he married a girl who knew my 
niece. 

Q. I see. 

Mr. Shea, on either of these two visits, did the subject 
of the Sinclair lease come up? A. Not to my knowledge. 

Q. Do you remember he asked you whether the property 
was under lease, or you volunteered it was under a 120- 
day cancelation? A. I don’t recall but it could have hap- 
pened. 

Q. That could have happened? A. Yes. 

Q. Do you remember whether, on either of these two 
occasions, the subject of Tiber Creek and drainage water 
was discussed? A. No, I don’t, but I have discussed it 
with many people over the years and I might have discussed 
it with him. 

Q. Is the creek somewhere near this property? A. Yes, 
sir. They turned it into a sewer now and it runs down 

First Street. 
962 Q. Is this something in recent years? A. Well, it 
is before my time, I guess. 

Q. Thank you. 
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Now, Mr. Shea, you gave that listing to Mr. Kahn on 
the 20th of May, 1958; right? A. Right. 
Q. You have no reason to question that date? A. No, sir. 
Q. Do you remember a phone call from the Trust Com- 
| pany in late September in which Mr. Kahn participated? 
A. Yes, after the property was sold. 
Q. Yes. I want to fix two times. Between May 20, 1958 
| and that date, which we know is September 29, did you 
hear from Mr. Kahn at all? A. Never heard a word from 
him. 
Q. Did he write you any letters? A. No, sir. 
Q. Did he telephone you? A. No, sir. 
:  Q. Did you run across him on the street or any business 
place? A. No. 
| Q. Mr. Shea, on either of these two visits of Mr. Kahn 
in May, did he show you this brochure, which is 
963 marked Plaintiff Kahn’s Exhibit 2? A. No, sir. 
Q. Will you tell His Honor and the jury whether 
. there was any allusion by Mr. Kahn to the fact that he was 
| preparing a brochure? A. No, sir. First time I saw this 
thing—— 
Q. (Interposing) No. I realize when you first saw that. 
' Perhaps you and I saw it the first time together. 
But what was said by Mr. Kahn on May 15, or May 20, 
| if anything, about what kind of a presentation he was 
working up for his prospect? A. Nothing, sir. 
Q. Nothing was said, sir? A. No, sir. 


Q. Did there come a time, Mr. Shea, in late Sep- 
tember when you received a phone call from some- 
body connected with the Brotherhood? A. Yes. 
'  Q. Would you give His Honor and the jury your recol- 
‘ lection of the circumstances of that call? A. Circum- 
stances? 
| Q. Where were you, was it in the morning, afternoon, 
i who identified himself and what was said? A. It was in 
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the morning. They wanted to come over to see me at my 
office. 
Q. You were where? A. At my office. I was going 
uptown. 
Q. Who were they? A. The committee. 
Q. Connected with whom? A. The Union. 
Q. All right. Sot <A. So I said, ‘‘I am coming 
980 uptown. I will stop in and see you.” 
Q. Coming downtown? A. Downtown. I went up 
to their rooms in the Washington Hotel. 
Q. Now, what time of the morning was it? 
Mr. Roberson: A little louder, please, Your Honor. 
The Court: Speak a little louder, Mr. Witness. 
The Witness: Yes, Your Honor. 
Mr. Wilson: Maybe if I stand over here further Mr. 
Shea will speak louder. 
The Witness: As I recall it was just before noon. 


By Mr. Wilson: 


Q. Did you go down alone? A. Yes. 


Q. By the way, did Mr. Kahn give you a copy of the 
listing he gave you on May 20, which you gave him May 
20? A. No, sir. 

Q. You didn’t have a copy of that in your office? 
981 <A. No. 


s * J * ° * s * . a 


Q. When you arrived at the Washington Hotel, did you 
go into a public room or a suite? A. A suite. 

Q. Who was there, sir? A. The committee of the Union 
was there. 

Q. Now, you have had the opportunity of seeing several 
of those gentlemen over the months in preparation for this 
case. You saw Mr. Stevenson, who sat here for a couple 
of days and testified. 

Do you recall whether he was there? A. Yes, he was 
there. 
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Q. Mr. Richard E. Livingston, the General Secretary- 
Treasurer, do you remember his being there? A. Yes, he 
was there. 

Q. When next did you see Mr. Livingston, so that you 
can identify him? A. I think the next time I saw him 
was here. 

Q. No. Mr. Livingston, I am talking about. 
982 You and I were in Indianapolis on the 25th of Feb- 
ruary, 1960? A. Yes. 

Q. Do you remember Mr. Livingston’s deposition was 
taken? <A. Yes. 

Q. Was that the second time you have ever seen Mr. 
Livingston? A. I think so. 

Q. And you haven’t seen him since? A. Until he came 
in here. 


Q. Who else was identified to you? Do you remember 
any more names? A. No, I don’t. 

Q. How many people? A. There were five people on 

this committee. 
983 Q. Were there five men in the room? A. Yes. 

Q. Were you invited to sit down? A. Yes. 

Q. Would you tell His Honor and the jury, in your own 
way, what transpired? A. Well, they discussed this prop- 
erty for a few minutes and asked what we were asking for 
it. And they wanted to know how they could make an 
offer, if they wanted to make an offer. I told them to send 
it to the bank, National Savings & Trust Company. We 
were only there about five minutes. 

Q. What was said about the brokers? A. I asked them 
if there was a broker in the case and they said no. 


984 Q. Did they ask you any questions about brokers? 
A. No, sir. I don’t believe so. 
Q. What, if anything, was said to you by these gentlemen 
concerning Mr. Kahn on that occasion? A. Nothing. 
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Q. Did you mention Mr. Kahn’s name? A. No. 

Q. Why did you not mention Mr. Kahn’s name? <A. Be- 
cause I did not know Mr. Kahn was working with them. 
Mr. Kahn had told me that he wanted it for some people 
and he showed the property to those people. 

Q. He told you he had shown the property to those 

people? A. That’s right. And he hadn’t shown it 
985 to these people. 
Q. Now, what was said about the price, Mr. Shea? 

J am getting over here to make you keep your voice up. 
A. I probably told them what we were asking for it. 

Q. What was that, sir? A. $33 a foot. 

Q. How long did this meeting last? A. Not over ten 
minutes. They asked if they wanted to make an offer how 
to do it and I told them to address it to the bank, National 
Savings & Trust Company, attention Mr. Lauten. 

Q. To the attention of Mr. Lauten? A. Mr. Lauten. 

Q. Did there come a time soon thereafter that you 
learned from the Trust Company that a formal offer had 
come in? A. Yes. 

Q. Are you down at the Trust Company more or less 
daily? A. Well, very frequently. 

Q. Here is a photostat of the offer, Kahn’s Exhibit 8. 
May I ask you to look at it. (Handing) 

I have got the orignal if you would rather read 
986 fromit. A. This is all right. 

Q. Do you recall seeing that? A. I don’t know 
whether I saw it or not, Mr. Wilson. 

Q. It is dated 26 September and it was received at the 
Trust Company, as we shall demonstrate in due course. 

Do you recall being told by anybody of this offer on or 
about that date? A. I probably was. 


° ° e e ° ° e ° e e 


Q. Mr. Shea, you heard this exchange between His Honor 
and Mr. Roberson. 
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What is your best recollection whether you were told 
about this offer on or about the time it was received? <A. 
I think I was told about it. 

The Court: What was the answer? 

The Witness; I think I was told about it. 


987 By Mr. Wilson: 


Q. Mr. Shea, at the meeting at the Washington Hotel, 
the preceding week, will you tell His Honor and the 
jury whether you dictated or wrote out any phrases to 
be used in an offer? A. No, sir. 

Q. Did you suggest any phrases which should be used? 
A. No, sir. 

Q. Mr. Shea, do you remember whether, on the day that 
you learned of the receipt of this offer, there was a meeting 
of the bondholders? A. Yes, there was. 

Q. Where was that being held that day? A. I believe 
it was in the bank, National Savings. 

Q. Do you recall whether or not Mr. Bruce Baird was 
in and out of that meeting? A. He came in while the meet- 
ing was going on. 

Q. What other business was the bondholders committee 
transacting that day? A. Just normal business. 

Q. Were there other proposals? A. Yes. We had quite 
a number of other proposals, on the property, to sell or 
rent it. 

Q. Was the meeting a continuous one or was it post- 
poned because something was expected? 


° e ° * * * * ° s * 


Q. My question calls for whether or not the meet- 
ing was postponed, delayed, or continued. A. It was. 

Q. What? A. Postponed. 

Q. Thank you. Was it then resumed a little later on 
the same day? A. I don’t believe so. I think it went over 
to some later date. 

Q. And before its postponement had the offer been re- 
ceived from the Carpenters? A. We were led to believe 
we were going to get an offer. 
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Q. At the adjourned meeting was the offer before you? 
A. Yes. 
Q. Thank you. 
Do you recall, Mr. Shea, whether on the afternoon 
989 of the 29th of September, you participated in the 
conversation over the telephone in which Mr. Kahn 
spoke to you? A. If it was a call from the bank, yes. 
Q. And the call from the bank was made by whom to you? 
A. Mr. Lauten. 
Q. Who spoke to you first? A. Mr. Lauten. 
Q. Viewing it from this point, you understood Mr. Kahn 
was present? 


° ° e ° ° e ° * e s 


Q. What was the conversation between Mr. Lauten 
990 and you? A. Mr. Lauten told me Mr. Kahn was in 
there and wanted to know about his commission on 

the sale. 

Q. What did you say, sir? A. I don’t recall, Mr. Wilson, 
what I said, but there was nothing to say except that he 
wasn’t entitled to a commission. 

Q. You said that? A. Words to that effect. 

Q. Did Mr. Kahn get on the phone? A. Yes. 

Q. And did he seek to identify himself to you? A. Yes. 

Q. Were you able to recall him? A. Yes. At first I had 
forgotten about him because I had only seen him twice. 
And I see a lot of people in the course of business. 

Q. Did Mr. Kahn say anything to you about having 
written authority from you? A. I can’t recall, Mr. Wilson. 

Q. Do you remember at that time of the telephone call 
that you had given written authority to Mr. Kahn? A. 
Yes. 

Q. But you hadn’t heard from Mr. Kahn at all? A. Not 

at all. 
991 Q. Sirt A. Not at all 
Q. When was the next time you saw Mr. Kahn? 
A. I think it was up here in the courtroom. 
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Q. Let me see if I can refresh your recollection, Mr. 
Shea. 

Do you remember Mr. Kahn testified he came to see you 
about the second of October, in your office up on Columbia 
Road? A. I don’t remember. 


* * es ° * * * * s s 


Q. Mr. Shea, coming back to my inquiry about 
whether Mr. Kahn visited you at your office after this 
September conversation over the telephone, do you recall 
having a discussion with him after September. A. No, 
sir. 
995 Q. Wait a minute. (Continuing) —in which he 
said he spent several hundred dollars sending out a 
brochure and that he thought he was entitled to the com- 
mission? A. No, I don’t. 
Q. You don’t remember that? A. No, sir. 
Q. You don’t remember whether or not you and he 
discussed whether or not he had earned the commission? 


A. No, I don’t. 


(There was a pause.) 


Q. Now, without stating what was said, will you state 
whether or not, after the conversation with Mr. Kahn 
over the telephone on the 29th of September, you partici- 
pated in discussions with officials of the Trust Company 
about the claim of Mr. Kahn? A. It is possible I did, but 
I don’t recall it. 

* e 8 a ° +. * * s 
998 Cross-examination 
By Mr. Roberson: 

Q. Mr. Shea, I show you Plaintiff Kahn’s Exhibit 
3, which is the listing giving your signature. That is 
your signature, isn’t it, sir? A. Yes. 

Q. You now remember that you did give it to Mr. Kahn? 
A. Yes, I remembered it all the time. 

Q. I can’t hear. A. I remembered it. 
999 Q. You testified today that you remembered that 
even on the 29th of September, when Mr. Lauten 
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called you and said Mr. Kahn was in and making a claim 
that he was in on this sale. A. Yes, but this doesn’t indi- 
cate that he was in on it. 

Q. You had this in mind at the time Mr. Lauten called 
you on the telephone on the 29th of September? A. Yes. 

Q. And you told him, did you not, Mr. Kahn had not been 
given authority to offer it for sale; is that right? A. To 
the Union. 

Q. You told him no one had been given authority to 
offer the property for sale, didn’t you, sir? A. To the 
Union. 

Q. Isn’t it a fact, Mr. Shea, you had forgotten entirely 
you had given anyone any written authorization when you 
received that call from Mr. Lauten on September 29? A. I 
don’t think so. Many people have talked to me about this 
property and offering it. 

Q. Mr. Shea, do you remember on April 15, 1959, when 
Mr. McGuire of my office, one of my partners, took your 

deposition? A. Yes. 
1000 Q. Let me refer to page 94 of your deposition and 
ask you if these questions were asked you and you 
didn’t answer this way: 

“‘Question. On September 29th, as I understand it, you 
told Mr. Lauten you hadn’t signed any authorization and 
then, of course, this was later exhibited to you? 

‘¢ Answer. Yes. 

‘Question. Was it the actual exhibition of the instru- 
ment to you that refreshed your recollection? 

‘¢ Answer. As to the instrument, yes. 

“Question. As to the instrument itself? 

‘¢ Answer. Yes.” 

Were those questions asked of you and did you answer 
that way. A. If it is in there, I presume I did. 

Q. Mr. Shea, it was very unusual for you to give anyone 
any authorization to sell any of the Bliss properties, any 
written authorization; isn’t that so? A. Yes. 
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Q. Is this the only single instance you can now recall 
when you have ever given anybody a written authorization? 
A. I believe it is. 

Q. Isn’t it a fact, Mr. Shea, that when Mr. Lauten 

1001 called you on September 29 you could not even re- 

member who Mr. Kahn was, when you talked to Mr. 
Lauten; isn’t that so? A. It could be. 

Q. Could it be or isn’t that a fact? A. I remember it 
now, but I don’t know what I told him then. 

Q. You don’t remember what you told Mr. Lauten over 
the telephone then? A. At the time, no. 

Q. Do you recall Mr. Kahn, himself, was put on the tele- 
phone by Mr. Lauten? A. That’s right. 

Q. And Mr. Kahn then tried to refresh your recollection 
as to who he was. Is that so? <A. Yes. 

Q. And finally, by reference to his wife knowing your 
niece you were able to place him? A. That didn’t come 
up over the telephone. 

Q. Wasn’t that discussed over the telephone with Mr. 
Kahn at the other end while he was in Mr. Lauten’s office? 
A. No. 

Q. That didn’t come up? A. No. I don’t believe it did. 
He had gone through all of that in my office. 

Q. When you received the call from Mr. Lauten, 
1002 didn’t Mr. Kahn get on the phone and try to re- 
identify himself to you? A. He identified himself 

to me. 

Q. And you then remembered him, after having forgotten 
him? <A. Yes. 

Q. At that time didn’t you tell Mr. Kahn that you had 
never given him any written authorization? A. I don’t 
recall that I did. 

Q. Do you deny that or simply don’t recall it? A. I 
don’t recall it. I know now I did. 

Q. Yes, sir. Mr. Shea, can you explain why it is that 
when you talked to Mr. Lauten and Mr. Kahn on the 29th 
of September, you could not remember giving this author- 
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ity only four months previous? A. Four months is a right 
long spell. 

Q. Can you give me any reason for it other than tke 
length of the four months? <A. No. 

Q. Do you have any difficulty now, two and a half years 
later, recalling the visit when Mr. Kahn actually got the 
authorization on May 20? A. No. I remember it very 
definitely now. 

Q. You remember that, although you couldn’t remem- 

ber four months later that you had given it to him? 
1003 A. That’s right. 

Q. Mr. Shea, isn’t it possible that since you didn’t 
remember Mr. Kahn readily four months after the incident 
on September 29, that on the previous Thursday, when you 
had the meeting with the committee, isn’t it possible you 
didn’t remember him at that time and that you told the 
Union that no one was authorized to offer the property? 
A. No one was authorized to offer it to them. Mr. Kahn 
came in and said he had some people he would like to offer 
the property to. He came back in a day or two and said he 
had shown them the property and that they wanted to know 
if he had authority to offer it. 


* ° * e * * * ° s e 


Q. Since you didn’t remember Mr. Kahn four months 
after signing the authorization, isn’t it possible the previous 
week before your telephone conversation with Mr. Lauten, 
that you had then forgotten that Mr. Kahn was—had been 
in and gotten the authorization? A. That’s right. 

Q. It is possible you had forgotten? A. That’s right. 

Q. And isn’t it also possible, having forgotten it, that 
you did tell the Union, or led them to believe in sub- 

stance, no one was authorized to offer the property? 
1004 A. No. He misled me. I didn’t intend to mislead 
the Union in any way. 

Q. They may have gotten that impression from what 
you did say? A. No, I didn’t say anything. I just asked 
them if there were any brokers in the case. They said no. 
Mr. Kahn had not told me he was going to offer it. 
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Q. You went out with us to Indianapolis in 1960 when 
| Mr. Livingston’s deposition was taken there, in February? 
A. Yes. 

Q. And you also heard his deposition read here in 
' court last week; is that so, in the course of this trial? 

A. Yes. 

i  Q. Now, referring to page 31 of Mr. Livingston’s deposi- 

tion, when this question was asked and this answer was 
given: 

‘“‘Question. You asked Mr. Shea if there was a broker 

representing Bliss Properties and he told you there was 

not. 

‘“‘Answer. That is correct. 

“<Question. Did he tell you there was none authorized 
or that he never authorized one. 

‘Answer. In substance he didn’t say that he never 

authorized anybody. He said that there was no 
1005 broker involved and that they were not represented 
by a broker in anything.” 

Bearing in mind that is the way Mr. Livingston testified 
under oath, is he right or wrong about that? A. I be- 
lieve he is wrong. I was the one that mentioned the bro- 
ker. 


Q. Mr. Shea, I show you Plaintiff Kahn’s Exhibit 8, 
being the offer from the Union in a letter dated Septem- 
ber 26, 1958, and ask you if you will read to the jury the 
coneluding paragraph in that letter. (Handing) 

A. ‘‘We understand that the Bliss Properties is not 
represented by a real estate broker and there will be no 
real estate broker in this transaction.’ 

Q. Did you give the Union that understanding? A. I 
suppose I did. There was none in the case. That’s the 
truth in fact. 

Mr. Melrod: I didn’t hear the answer. 

Mr. Roberson: Read it, please, Mr. Reporter. 


(Thereupon, the reporter read the last answer given by 
the witness.) 
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By Mr. Roberson: 


Q. So, you think you were the individual who 
1006 gave the Union the understanding that Bliss Prop- 
erties was not represented by a real estate broker? 

A. I guess I was. 

Q. As a matter of fact, you are the only one from Bilss 
Properties that had any direct conversation with the com- 
mittee of the Union, weren’t you? A. I think so. 

Q. Mr. Shea, isn’t it a fact that Mr. Kahn came back 
to you on October 2, 1958, just a few days after this con- 
versation between you and Mr. Lauten on the telephone, 
to discuss whether or not he should have a commission on 
this? A. I don’t recall that. 

Q. Didn’t he come in and actually show you his author- 
ity then? A. I don’t know why he should. 

Q. Don’t you recall, Mr. Shea, that Mr. Kahn came in 
shortly after the telephone conversation and offered to 
go out to Indianapolis and endeavor to have the Brother- 
hood raise whatever they had offered for the property 
sufficient to cover his commission? A. No, sir. I am sorry. 
I don’t recall that. 

Q. Are you saying it never occurred or you don’t recall 
it? A. No. I don’t recall. 

Q. Didn’t you tell Mr. Kahn, shortly after the 

1007 telephone conversation with Mr. Lauten, didn’t you 

tell Mr. Kahn that the bank had decided to go on 

without his services in the matter? A. I don’t recall that, 
either. 

Q. Do you deny you told him that? A. No, but I don’t 
know why I should. 

Q. But the decision is they were not going on and 
were going to deal direct wth the Union; isn’t that sot A. 
They did. 

Q. That was the decision made by the bondholders, of 
which you were one? A. I don’t know that we ever made 
any decision on it. 
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Q. You did go ahead and deal direct with the Union with- 
out the services of Mr. Kahn, didn’t you? A. That’s rght. 

Q. You don’t recall whether he offered to go out and 
participate in the final steps; is that so? A. That’s right. 

Q. Mr. Shea, had the bank ever received any other of- 
fers, sir, to buy this property for $1,800,000? A. I don’t 
know. 


1015 Q. Mr. Shea, you said you don’t remember 
whether there was some other offer for $1,800,000 
within the last five years, before your deposition in 1959. 
By that do you mean to say that you simply don’t re- 
member it or there were none? A. I mean I don’t remem- 
ber it. 
Q. But you don’t remember any worth $1,800,000 or any 
$1,800,000 offers for this property or there were none? 
Are you stating as a fact there were none? A. I state I 
don’t remember any. 


* ° * * * ° * * * * 


1018 Q. And then Mr. McGuire asked you, ‘‘That is 
allt’? You answered, ‘‘That’s all I have here; yes.’’ 


‘¢Were there any others that you recall? 
‘cAnswer. No, I don’t believe so.’’ 


Does that refresh your recollection, Mr. Shea, that at 
or about the time, or, rather, within the five years to 
which Mr. McGuire’s questions were limited, there had 
not been any offers of $1,800,000? A. There were different 
kinds of offers. There were lease offers. 


* ° * * * * td ° ° * 


1019 Q. Whether there were different kinds or not, 
none were for $1,800,000? A. No. 

Q. Mr. Shea, do you remember that Mr. Kahn came to 

see you back in the early fifties concerning this property 
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in relation to a possible hotel site, motel site? A. No, I 
do not. 


Q. But I want the jurors to know whether you are say- 
ing Mr. Kahn was testifying erroneously when he said 
he saw you then, or you have no recollection of it. A. No, I 
think he is mistaken because the time he came in, on the 
latter time, he introduced himself to me. He wouldn’t 
have done that had he known me before. 

Q. You think after the passage of five years it is im- 
possible he might have tried to re-introduce himself? A. 
I don’t know why he should. 

Q. It is possible you could have forgotten him after five 
years; isn’t it? A. Yes. 


Q. Was there a time in the fall of 1957 that Mr. 
Kahn came in to you and asked if the property was 
still for sale? A. I don’t think so. 
Q. Are you saying it did not occur? A. I don’t believe 
it occurred. 
Q. You don’t believe it occurred? A. That’s right. 
Q. Mr. Shea, have you found that you do forget things 
from time to time? A. Just like everybody else, I sup- 
pose. 
1021 Q. And you find increasing difficulty in the last 
few years at remembering incidents? A. No. I 
don’t think so. 
Q. Do you have any difficulty remembering the circum- 
stances of Mr. Kahn’s two visits to you in May? A. No. 
Q. Mr. Shea, I show you Plaintiff Kahn’s Exhibit 2 on 
Mr. Kahn’s letterhead, marked Exclusive Listing. 
Mr. Wilson: Whose exhibit number is that? 
Mr. Roberson: Mr. Kahn’s Exhibit 2. 


By Mr. Roberson: 


Q. Didn’t Mr. Kahn show you a listing, a proposed list- 
ing on that form? A. No. 


Q. When he came in. Let me finish my question before 
you answer, please, sir. 

'  Didn’t Mr. Kahn, in May, when he came in to you the 
| first time in May, ask you to sign an authorization on that 
form? A. No. 

Q. Did you have a discussion with him at that time about 
a written listing, or a listing? A. No. 

Q. Is it a fact you did not want to give any exclu- 
1022 sive listing on the property? A. No, we wouldn’t 

give an exclusive listing on any property. 
,  Q. It was the Bliss Properties policy not to give anybody 
an exclusive listing? A. That’s right. 

| Q. Isn’t it possible, then, if Mr. Kahn came in with an 
| exclusive listing form you told him you would not give 
him an exclusive listing? A. He didn’t come in with one. 

Q. I didn’t ask you that. A. I am telling you that. He 
didn’t come in with one. 

Q. Assuming anybody came in with an exclusive listing 
form, would you have told him, we will not give you an 
exclusive listing? A. Yes. 

Q. And if his form provided for him to put up a sign 
on the property, would you have agreed to that? A. No. 

. Q. 1s it your policy not to have real estate men who 
are offering your property for sale put up their signs on 
your property? A. Yes. 

Q. So if anybody did ask you for that type authoriza- 

tion, you would not have given it? A. No. 
1023 Q. Now, did you have any consultation with the 
bank officers, Mr. Lauten, or anyone at the bank, im- 
' mediately following the October—I mean, the September 
29 conversation with Mr. Lauten, in which you made the 
decision whether or not to consider Mr. Kahn’s claim for 
commission? A. I don’t recall any. 
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1032 Further Cross-Examination 
By Mr. Roberson: 


Q. Mr. Shea, at this meeting on September 27, 1958, 
about how long did it last? A. It was a very short meeting. 
I don’t think it lasted over ten minutes. 

Q. During part of that time you were discussing with 

one of the committee members football in connection 
1033 with your alma mater, the University of Tennessee? 
A. Yes. 

Q. When they asked you for your asking price on the 
property, you told them two million net. I believe you 
said— A. (Interposing) If I said that, I did. 

Q. And that would be approximately $33 a foot? A. 
Yes. 

Q. Did they haggle with you about that price? A. No. 
They asked me what to do if they wanted to make an offer 
and I said make it at the bank. 

Q. You didn’t consider that meeting as a negotiation 
of the price? A. No. 


e * e * ° e e ° ° 
Redirect Examination 
By Mr. Wilson: 


Q. Mr. Shea, Mr. Roberson showed you this exclusive 
listing form of Mr. Kahn, which you say you have never 
seen before it was shown you in the courtroom. 

Then he asked you two hypothetical questions and he 
said: If the proposal had been made to you for an exclu- 
sive listing would you have turned it down, and you an- 
swered yes. 

And he said: If the proposal had been made to you 
to put a sign on the property you would have turned it 
down, and you said yes. 

Now, in line with those two questions I want to ask you 
another and that is this: 

The Court: What exhibit are you referring to? 

Mr. Wilson: This is Exhibit 2 of Kahn’s. That is what 
Mr. Roberson described it as. 
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By Mr. Wilson: 


Q. If the proposal had been made to you that you would 
, agree to pay the usual and customary brokerage commis- 
| sion paid therefor in the District of Columbia, would you 
have turned it down? 
| 1035 Mr. Roberson: Just a minute. I object. That is 
outside the scope of both direct and cross-examina- 
tion. 
Your Honor, I didn’t ask about commission and neither 
did Mr. Wilson. 
Mr. Wilson: Now, if the Court please, this rule about 
| what is within the scope of examination is not a little rule. 
Mr. Roberson takes this exclusive listing and he asks him 
, about two phases that are contained in it; one is the exclu- 
:Sivity, and the other is the question of putting a sign on 
the lot. 


s ° . * * ° * s es s 


The Court: I can’t rule summarily on these things. I 
‘am probably lax in that respect. I understand some Courts 
say sustained or otherwise and let it go at that. 
\1036 Iam under the impression it is not proper cross- 
examination. I think it is a matter not inquired 
into on cross-examination and is not proper redirect ex- 
amination. It wasn’t inquired into on cross-examination. 
That is the Court’s ruling. 


e a e ° 
By Mr. Wilson: 


| Q. Mr. Shea, in answer to Mr. Roberson’s question to 
you about the meeting at the hotel in September, you said 
that there was no broker in the case, that’s the fact. 

What did you mean by that? A. There was no broker 
in the case. 

Q. Sir? A. There was no broker in the case. 
| Q. How do you reconcile that with this listing to Mr. 
Kahn? A. He wasn’t in the case. Mr. Kahn asked me 
for a listing to offer it to some certain people and he said 
he had offered it to those people and showed the property 


258 


to those people and they were interested. And that is 
how I happened to write that, and they wanted to know 
if he had authority to show the property. I never saw Mr. 
Kahn again. He was out of the picture. That was four 
or five months before. 
Q. Because you didn’t associate Mr. Kahn with the 
Carpenters, that’s the reason you gave that answer; 
1037 is that correct? A. Yes. 


* ° * * * o ° ° es Sd 


Q. Don’t you remember when Mr. Kahn came to you 
and talked you into departing from your usual practice 
of not giving written authorizations, that he told you at 
that time he was working up a brochure for the Carpen- 
ters Union and that he didn’t want to invest his time and 
effort in it without such a written authorization because 
he wanted that protection, and, also, he didn’t want to 
violate the law? A. No, sir. 

Q. He didn’t say that? A. No, sir. 


1080 Washington, D. C. 
Monday, June 5, 1961. 


s e * a * e 
1090 Harry M. Livingston 


was called as a witness for and on behalf of the Defendant 
National Savings & Trust Company and, after having been 
first duly sworn by the Deputy Clerk, was examined and 
testified as follows: 


Direct Examination 
By Mr. Wilson: 


Q. Mr. Livingston, would you give us your name, please? 
A. Harry M. Livingston. 

Q. What is your employment? A. Disbursing Officer 
of the House of Representatives. 

Q. How long have you occupied that position? A. 
Twelve and a half years. 


259 


Q. Where is your office located? A. U. S. Capitol 
Building. 

Q. Where do you reside? A. 5401 Christie Drive, Spring- 
field, Maryland. 

Q. Are you, yourself, a member of the United Brother- 

hood of Carpenters & Joiners of America? A.I am. 
1091 Q. How long have you been a member? A. About 
25 years. 

Q. Are you related to Mr. Richard Livingston, the Gen- 
eral Secretary and Treasurer of the Brotherhood? A. 
I am. 

Q. What is your relationship? A. Brother. 

Q. Do you know the Vice President of the National Sav- 
ings & Trust Company, who manages the branch of the 
Trust Company in the Acacia Mutual Life Building, known 
as the Capitol Plaza Branch? A. I do. 

Q. What is his name? <A. Scott Morris. 


* se ° e s o e * * ° 


1092 Q. You, of course, know where the Brotherhood is 


now constructing its headquarters building? A. Yes. 

Q. The address is approximately what? A. One Indiana, 
I believe. 

Q. Is that the number it is going to be? It’s around 
Second and Constitution Avenue, isn’t it? A. Yes. 

Q. Louisiana? <A. Yes. 

Q. Those two streets always fool me, too. 

Do you recall whether—do you recall the physical status 
of that property back in the beginning of 1958, what it 
looked like to the passerby? A. I believe it was just a gas 
station situated on that property at the time. 

Q. By the way, did you have any business acquaintance- 
ship with Bliss Properties over the years? A. Yes. 

Q. What was that, sir? A. As a tenant. 

Q. And how many years back would that have carried 
you, approximately? A. Approximately nine years, I be- 

lieve. 
1093 Q. Are you a tenant of theirs nowt A. No. 
Q. You live in Springfield, Maryland or Virginia? 
A. Maryland. 
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Q. Did you, some years ago, learn the name of the 
general manager of the Bliss Properties? A. Yes. 

Q. What was that? A. Shea. 

Q. Would you tell His Honor and the jury whether you 
knew their phone number some years back? A. Yes. 

Q. I wonder if you can give it from memory? A. No, sir. 
I can’t any more. 

Q. Now, I want to ask you whether, in the forepart of 
1958, did your brother, Richard, communicate with you re- 
garding a building site for the Brotherhood? A. I am 
not sure of the date, but it was approximately around that 
time. 

Q. Was he in Indianapolis or did he come to Washing- 
ton frequently? A. He comes to Washington quite fre- 
quently. 

Q. And back sometime in the approximate era that I 

mentioned, was he coming in and out of Washington 
1094 with some frequency? <A. Yes. 

Q. What would you describe the frequency? Was 
it sporadic or definite? A. No, it was not definite. It was 
definite, as business would bring him here. 

Q. When I used the word your brother communicated 
with you, that may have been an involved word. 

Were the communications by letter, or orally, by tele- 
phone, face-to-face, or how? A. Both telephone and face- 
to-face. 

Q. For what purpose would he communicate with you! 
A. Well, there was many things he communicated about. 

Q. I mean with regard to the building site. A. Oh. 
That the Convention had authorized building in Washing- 
ton and they were looking for a site and if I saw any likely 
spots to let him know. 

Q. Did you check up on this situation? A. Yes. 

Q. Did you report back to him? A. From time to time 
we suggested different locations. One was this place. 


1095 Q. Yon can give the effect of the conversation, as 
I understand the law. 
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My question was: Did you report back to him as a result 
of your checking up on various sites? A. Yes. 
Q. And was this reporting back in the same era 
1096 in which he made inquiries, that is to say, in the 
forepart of the year 1958? 


e e e ° * * * . * * 


1097 Can you fix the approximate time that you re- 
ported back in relation to the time your brother men- 
tioned the subject to you? Was it near to it? A. Some- 
time after he had asked me. 
Q. And in your report to him, what sites did you men- 
tion? 
Mr. Melrod: Objection, Your Honor. 
The Court: The Court’s opinion is that this evidence is 
admissible. That will be the Court’s ruling. 
1098 Mr. Wilson: You may answer the question. 
The Witness: One was here at Second and Con- 
stitution and the other was somewhere on Wisconsin Ave- 


e ° e * e 
Q. Did you make a recommendation? 
es e * e * * 
The Witness: Yes. 
Q. What was your recommendation? A. This Second 
and Constitution. 


Q. Did you have a number of conversations with your 
brother around this time, about this subject? A. Some. 

Q. Did there come a time in 1958 when you discussed 
this location with Scott Morris? A. Yes. 


e ° e ° e * * e * * 
Q. Did you make certain inquiries of him? A. 
Yes. 
Q. Did he, in due course, give you replies to those in- 
quiries? <A. Yes. 
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Q. Did you learn anything in the course of checking on 
the property at Second and Constitution Avenue with re- 
lation to Tiber Creek and a possible expressway? A. Yes. 

Q. Would you tell me what your investigation disclosed 
about those two subjects, taking them up separately? 

Were you familiar with the course of Tiber Creek? A. 
Only because the job was being done at the Capitol at 
that time, rebuilding for the new Office Building, and I 
could see from the construction work. And there was also 
quite a story in the papers at that time about Tiber Creek, 
how it was running. 

Q. What did you learn about the relationship of the 
Letter Carriers Building, next door, to this site, to the 

Tiber Creek? A. I had heard they were having a 
1100 little trouble with water in their building. 

Q. What do you mean? What did you learn with 
regard to whether they were using pumps? A. I under- 
stand they were. 

Q. How many hours a day? A. I understand 24 hours 
a day. 


° e ° ° ° * es * . ” 


Q. What did you learn about the possibility of the ex- 
press route having its course directly through this prop- 
erty? A. They said that that land wasn’t firm; they did 
not expect it to go through that close to the property. 

Mr. Melrod: I object. It is pure hearsay. I object to 
all of it. 

Mr. Wilson: If Your Honor please, these are matters 
of public events. They are exceptions to the hearsay rule. 
The witness can testify in making inquiries about the status 
of this property that he learned these facts contemporane- 
ous with his inquiry. 


° ° ° e ° * ° * e * 


1101 Q. Now, I want to direct your attention to some- 
time in late September of 1958. Did you have oc- 
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casion to see your brother in Washington? A. Yes. I am 
not sure of the date. 

Q. Was he accompanied by other people? <A. Yes. 

Q. Was there a committee, and if so what com- 
1102 mittee was it? A. The Building Committee came 
here in, I believe, September. 

Q. Did you meet all of the members of the committee 
who were here on that occasion? A. I don’t remember 
if they were all here or not. 

Q. Did you have luncheon with them? <A. No. 

Q. Do you remember whether or not you drove around 
the city with them? A. I did. 

Q. Can you remember which members of the committee, 
whose names occur to you at the moment, were present? 
A. Yes. My brother, Richard Livingston, Jack Steven- 
son, one of the delegates from New Jersey, I believe it is. 

Q. Without testifying to anything that was said, quot- 
ing anything said, between you individuals, did the subject 
of a building site—was the subject of a building site dis- 
cussed freely and to great length? <A. Yes. 

Q. And in driving around and looking at sites, what site 
did you go by? A. We went by Second and Constitution. 
We went through Foggy Bottom, where some of the build- 
ings are being torn down, and I took them out through the 
Wisconsin area where there are a couple of Union build- 

ings now. 
1103 Q. Did you make a recommendation to the com- 
mittee? A. Yes. 

Q. What was your recommendation? A. Second and 
Constitution Avenue. 

Q. During this period, in the summer of 1958, were you 
seeing Mr. Scott Morris frequently or not frequently? <A. 
Yes. 

Q. Frequently? <A. Yes. 

Q. Was the subject of property discussed? 

Mr. Melrod: I object. 

Mr. Wilson: I won’t press it, Your Honor. You may 
cross examine. 
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Cross-Examination 
By Mr. Roberson: 


Q. Mr. Livingston, your brother Richard Livingston’s 
deposition was taken in this case, and he was asked on 
his deposition about your role in connection with the selec- 
tion of this site. 

I want to read what he testified in that connection to you. 

Reading from page 98, question 387: 


(Reading from deposition.) qi 


“Question. So far as your brother Harry’s role 
in this is concerned, you simply used Harry to _. fi 
1104 check other information for you? 
«‘ Answer. That is correct. h 
“You told him what you wanted to find out and he 
checked the information for you? ' 
‘¢Answer. The only thing he gave me was the in- 
formation I requested. 
«Question. Among those did you ask him to find out 
the price for you? 
‘¢Answer. No.’’ 


Mana 9'h 


Did your brother testify about your role there? Is that 
correct, what I read to you? A. I think my testimony 
would verify that. 

Q. No, you agree your role was to check on information } 
for your brother, Richard? A. That’s right. k 


e e e ° e ° e * ° * " , 
1109 Q. As a matter of fact, you weren’t very much 
interested in this transaction, were you, Mr. Liv- | 


ingston? You were just doing somebody a favor; is that 
right? A. That’s a matter of opinion. 

Q. What is your opinion? A. My opinion is, after being 
a member for 25 years I am interested in anything that 
has to do with the Brotherhood. 


Q. You didn’t get remuneration for this information? A. 
No. 

Q. Do you remember your own deposition being taken 
in this case? A. Yes. 

Q. And you were put under oath and questioned about 
this transaction. A. Yes. 

Q. I am referring to page 44 and 41 of that deposition. 
Wasn’t this question asked and didn’t you answer this 
way. 

Mr. Wilson: 44 or 41? 

Mr. Roberson: 40 and 41. 


By Mr. Roberson: 


Q. Referring to a conversation with Mr. Scott Morris: 
‘‘Question. What did you say? 

‘‘Answer. I said Mr. Morris told me that the 

1110 National Savings & Trust was the Trustee of 

the Bliss Estate. I didn’t say any date because 

I don’t remember that. In other words, dates and 


so forth don’t mean a thing to me in this case because 
I wasn’t that interested. I was just doing somebody 
a favor, I thought.”’ 


Did you testify that way? A. That’s right. 

Q. When you spoke to your brother Richard about 
this Second and Constitution Avenue property you were 
not sure you knew what the price of it was, are you? A. 
No. 

Q. You didn’t know what the area of it was, did yout 
A. Exact measurements, no. 

Q. You didn’t even know the approximate measure- 
ments? You never stepped it off, did you? A. No. 

Q. You did not call anyone at Bliss Properties, check- 
ing on this property at Second and Constitution, did you? 
A. I don’t remember. 
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1111 Q. Did Mr. Morris have to check with somebody 
else before he let you know that this property be- 
longed to an estate, for which the bank was trustee, and 
the time that was done was sometime in the summer of 
1958; is that not so, sir? A. It could have been. It could 
have been earlier. 
Q. Let me refresh your recollection by reading to you 
from pages 38 and 39 of your deposition. 


(Reading from deposition :) 


“‘Now, did you ever speak to Mr. Scott Morris re- 
garding the property? 

“Answer. Yes. 

“Question. When was that? 

«Answer. That was some time last year, knowing 
that Mr. Morris was right there and that he probably 
knew as much about the particular area as anyone. 
And at that time was when he checked and told me 
that their bank was a trustee for the estate. 

“Question. Can you fix that conversation as tak- 
ing place in the spring or in the summer of 1958? 

“Answer. I would say it was after the spring. 
1112 “Question. Sometime in the summer, then? 
‘¢Answer. Yes.”’ 


Those questions were asked you and you answered that 
way; isn’t that so? A. I don’t know. 

Q. You don’t know whether you testified this way or 
not? A. I don’t know. You say that is the way I testi- 
fied. 

Q. Would you like to read it? A. No, but I will take 
your word for it. How can I answer when I don’t know— 
you say it is so and it must be so. I didn’t change it. 


° ° * * ° * ° * e * 


Q. Is your best recollection that it was in the summer 
of 1958, or do you now say you don’t know? A. It would 
be late spring or early summer, either one or the other. 
I am not sure. 
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Q. The dates, of course, would have been fresher to 
you back in 1959—May of 1959, when this deposition was 
taken than it would be today, is that not so? A. I assume 
it would. 

Q. Did Mr. Morris inform you that the man up at the 

bank that had direct charge of the trust business 
1113 was Mr. Lauten? A. Yes. 

Q. Now, Mr. Livingston, you told Seott Morris 
that the Union was interested—the committee was inter- 
ested in buying this particular piece of property; he didn’t 
tell you; is that correct? A. Yes, sir. 

Q. He didn’t come to you and say, ‘‘Here’s a piece of 
property. I think the Union might be interested in it.’’ 
You went to him and said they were interested in it. A. 
That’s right. 

Q. One of the things you asked Mr. Morris was the 
average cost of the footage in that area down around 
Constitution and Capitol Plaza? Is that so? A. That’s 
right. 

Q. You, figuring he being in the banking business, he 
would know what the going prices were in that area? <A. 
Normally, he would. 

Q. Did you also ask several of your other friends in 
that area about the going price? A. Yes. 


* ° es e * * ° * ° * 


1116 Q. You don’t have any recollection of asking Mr. 
Morris what the price of this particular property 
was, do you? A, No. 

Q. And you don’t have any recollection Mr. Morris ever 
told you at what price the bank would sell it, do you? <A. 
(There was no audible response.) 

Q. You testified on direct examination, when this com- 
mittee met in Washington—by the way, that was Septem- 
ber 1958? A. So they say. 
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Q. You showed them not only—drove them past not 
only Constitution Avenue property but property out 
1117 on Wisconsin Avenue? A. That’s right. 


° * * ° ° * * * * * 


1121 ‘¢Can you tell us when your brother gave you 
this information about Mr. Shea and the Adams 
telephone number? 

‘‘ Answer. That was some time after March. 

“Question. After March? 

‘‘Answer. Yes. 

“Question. Would it have been at the time that 
your committee met in Washington, your full commit- 
tee, to look over the property? 

‘Answer. I believe that was before that, 
1122 because I got that over the telephone. 
“Question. You think it was in the summer 
of 1958, then? 

‘cAnswer. Yes. 

‘Question. Sometime during the summer months? 

‘sAnswer. Yes.’’ 


That is where Mr. Roberson stopped reading. I will 
read you another question. Question 133. 


“Question. Did you actually get out and go over 
the property at the time you were with your brother 
in March of 58? 

‘‘ Answer. Yes, sir, we parked his car and took a 
look around on three sides. 

‘Question. On that occasion did you look at the 
other properties when you were in Washington? 

“< Answer. Yes, I looked at some property back, now 
it would be up towards the Union Depot there. I 
wasn’t interested in it, though, because they were all 
occupied sites that would necessitate tearing down 
the buildings.”’ 


Does the reading of that deposition, in that full con- 
text, help you to recall when it was your brother con- 
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tacted you about this subject and when you and 
1123 he saw the property together? A. Yes, that sounds 
more to me like around March. 

Q. Thank you. One more question. 

When Mr. Roberson referred you to your deposition, 
pages 40 and 41, asking you about how you testified about 
the same subject, he did not refer to page 33, which I will 
ask you, does this refresh your recollection, by reading 
a question or two from page 33 of your deposition. 


(Reading from deposition:) 


‘‘Question. What is the earliest date in 1958 that 
you recall you were checking any sites for your 
brother? 

‘‘Answer. It was early spring. 

‘“<Question. Do you recall what sites you were check- 
ing at that time? 

‘“‘Answer. Yes; I looked at some on Wisconsin Ave- 
nue, Foggy Bottom, we looked at this site here on 
Constitution Avenue, 

‘Question. In the spring of 1958? 

‘Answer. That’s right. 

“‘Question. Was that in the late spring or early 
spring? 

‘‘Answer. Well, that depends on what you call ‘late’ 
and ‘early’. 

“Question. Let’s say June. Was it around June, or 

May? 
1124 ‘Answer. Jt was before June, I assume. 
‘‘Question. In May? 

‘Answer. Probably May. Might have been earlier 

than that, I’m not sure.’’ 


Does that refresh your recollection of the approximate 
time? A. Yes. 
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Herman G. Lauten 


* * ° * ° * * e * 


1125 Q. Mr. Lauten, would you give your name, please? 
A. Herman G. Lauten. 


* * * * * * e * * s 


Q. What is your employment, Mr. Lauten? A. I am 
Vice President and Trust Officer of the National Savings 
& Trust Company. 

Q. And how long have you been with the National Sav- 
ings & Trust Company? <A. Since October, 1929. 

Q. You are a lawyer? A. Well, I graduated in law and 
I am a member of the Bar, yes. 


* * * ° * ° * ° ° ° 


1127 Q. Did there come a time when the bank became 
the trustee for the Bliss Properties? A. Yes. 

Q. You don’t have to be precise about this. Can you fix 
approximately the year? A. I would think it was about 12 
years ago. 

Q. And as trustee was this matter committed to your 
Trust Department? A. Yes. 
* . * * 


1130 Q. I want to direct your attention to the summer 
of 1958. 
First, let me ask you this question: Do you see Mr. 
Franklin Kahn sitting in the courtroom today? A. Yes. 
Q. When was the first time, according to your recollec- 
tion, you first saw him? <A. The first time I ever saw him 
was September 29, 1958. 


1132 Q. More specifically, if I may pinpoint this, Mr. 

Lauten; can you fix the time of seeing Mr. Kahn? 
Was it on the afternoon of 29 September? A. I 
would say it was about noon. Maybe a little after. It 
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1133 might be an hour one side or the other. I can’t 
pinpoint it sooner than that. 
Q. You fix vividly that date in your mind? A. Yes. 


* * * * * ° * * * ° 


1134 Q. Without giving any substantive conversation, 
I would like a yes, or no, to the next question. 

Prior to September 29, 1958, did Mr. Morris have any 
conversation with you concerning this property? A. Yes. 

Q. Mr. Lauten, I hand you a photostat of Kahn’s Ex- 
hibit 8, although I hold in my hand, also, the original of 
this letter which may be more easily read, if Court and 
counsel will permit you to do it. 

Will you tell His Honor and the jury when you recall 
first seeing that letter? A. Yes. We were having a meet- 
_ ing of the Alonzo O. Bliss Properties bondholders in our 
; Board Room on the morning of September 29, 1958. We 

had expected an offer in for this property, and the meet- 
ing was held to consider the offer. 


Actually, when the meeting convened at eleven o’clock, 
the letter was not there. It was sometime after eleven 
that my secretary brought the letter in. 


* ° * * * e ° * * e 


1136 Q. The last paragraph of this letter states, if 

you please: ‘‘We understand that Bliss Properties 
; is not represented by a real estate broker and that there 
, will be no real estate broker in this transaction.’ 

Prior to the reading of that paragraph that I have just 
read to you, prior to the reading of it by you on the day 
| of September 29, had that subject, had the subject of 
that paragraph been discussed by you with anyone? A. 
No. I am quite certain it had not. 

, Q. After the letter was received and after the bond- 
holders meeting was adjourned, did you undertake to per- 
form a certain job along with Mr. Crow? A. I did. 

Q. What was that job, or service, or whatever is a 

| better word to use for what you were doing? A. Mr. Crow 
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and I undertook to prepare a contract for the sale of 
this property to the United Brotherhood of Carpenters & 
Joiners. 

Q. Did you undertake, on the same day, did you begin 
working on it that day? A. Yes, sir, we certainly did. 


* ° * e * * e e ° * 


1141 Just to summarize this line of inquiry on my part, 
the lease, as you drew it, in paragraph 5 provided 
that the Carpenters would take the property subject to 
the lease; is that right? A. That’s correct. 
1142 Q. And the lease, as paragraph 5 is rewritten, 
required who to give that 120-day notice? A. Re- 
quired us, National Savings & Trust Company, as Trustee 
of Alonzo O. Bliss Properties, to give the required 120- 
day notice, and at the time of settlement to turn posses- 
sion over to the purchaser. 
Q. In other words, the lease would be off the premises 
under the sales agreement as finally executed? A. That’s 


right. 
Q. Because you would have to give the notice? A. That’s 
right. 


* * e * * * * * e 


1147 Q. Mr. Lauten, we are going to try to expedite 

this a little bit. I will show you three documents 
marked 10-A, B, C, and ask you if this is correspondence 
which took place between you and the Brotherhood when 
you sent out the lease, when it came back, and that sort 
of thing. A. The first letter is my letter which I signed, 
or copy of a letter I signed, transmitting to the Brother- 
hood the lease that Mr. Crow and I drafted. 

Q. I think the jury might be interested in the date of 
that letter. What date did you mail the lease out? A. 
October 3, 1958. 

Q. You had begun work on it on the 29th, which was 
a Monday? A. Yes. 

Q. And by Thursday you had it in the mail, right? <A. 
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It is marked mailed October 8, 1958. I don’t know 
1148 why that is. I don’t recall that. 
; Q. Anyway, did you get a letter from Mr. Ward 
dated October 17% <A. Yes. 
| Q. Did they send you the deposit? A. Yes. 

Q. Did it send you the signed lease back? A. Signed 
lease. 

Q. That is, signed by his people? A. Signed by the 
Brotherhood. 

:  Q. If I may turn to number three a moment, the Brother- 
hood has executed as of 17 October— A. That’s right. 
Q. Very well. Did you reply on 21 October? <A. Yes. 
.  Q. Acknowledging receipt of that? A. Acknowledging 
| receipt and we indicated we were endeavoring to arrange 
| for a meeting of the beneficiaries of the Trust to pass 

on it. 

/ Q. I notice the execution by your Trust Company is 
on 31 October? A. Yes. 

Q. Did you verify this morning from the minute book 

that that is the date on which this was approved by 

1149 the bondholders? A. Yes, this is the date on which 

the bondholders approved the contract. 

Q. Very well. 

Mr. Wilson: We offer in evidence at this time, if the 
Court please, Defendant’s Exhibit 9 for identification and 
10-A, 10-B, and 10-C. 
| The Court: Defendant Trust Company’s Exhibits 9, 
, 10-A, 10-B and 10-C, respectively, are received in evidence. 


* ° * ° ” * * * * * 


Q. Mr. Lauten, let me ask you this question. 

| Who prepared the text, leaving out this change in para- 

| graph 5, who prepared the text of the sales contract? A. 
Mr. Crow and I did. 

i Q. And I particularly want to show you paragraph 15 


- which reads, ‘‘No broker has been instrumental in de- 
veloping this sale and no brokerage is due or payable here- 
under.’’ 
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Did somebody direct you to put that into the contract? 
A. No. I don’t think so. Mr. Crow was always very 
clever in things of that sort and as I remember it, 

1150 it was his work. 

Q. Very well. Now, going back to the afternoon 
of the 29th September, did you receive a visit from Mr. 
Kahn? A. Yes. 

Q. Will you tell His Honor and the jury briefly, but in 
your own way, what transpired? 


* * * * * * . * * ° 


The Witness: After the meeting of the bondholders had 
adjourned, it was at that meeting we presented the letter 
from the Brotherhood offering to purchase the property, 
Mr. Crow and I immediately went to work to draft the 
contract and we had been working on it for a few minutes 
when Mr. Barnett, one of the vice presidents of the bank, 
called and said that Mr. Kahn was in his office claiming 
a commission on a very large sale and he, Mr. Barnett, 
didn’t know anything about it. 

We suggested he ask Mr. Kahn to come down to see us, 
that is, Mr. Crow and myself. 

Mr. Kahn did come in. We were working on it, I think, 
in Mr. Crow’s office. And Mr. Kahn came in and I don’t 
recall the exact words, but it was quite obvious he felt 
he was entitled to a commission on this sale. 

And I think I asked him if he had any written authoriza- 

tion to sell the property. I had never seen Mr. 
1151 Kahn before and don’t believe I ever heard of him 
before. Mr. Crow did know him before. 

Mr. Kahn said, yes, he did, and he went through his 
brief case. He had some papers in a brief case. He went 
through them hurriedly. He was tremendously excited. 
He didn’t find anything and, frankly, I thought he had 
nothing. 

I think while he was there we telephoned Mr. Shea. He 
said he had a letter from Mr. Shea. J am quite certain 
I spoke to Mr. Shea on the telephone and my impression 
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was that Mr. Shea didn’t immediately remember writing 
any such letter, and with that Mr. Kahn left, and he came 
back the next day. He had the letter signed by Mr. Shea. 


By Mr. Wilson: 


Q. Excuse me just a moment. May I show you Plain- 
tiff Kahn’s Exhibit 3, and see if, according to your best 
recollection, that is the document Mr. Kahn showed you 
the next day. (handing) A. Yes, this is the document. 

Q. Now, let me see whether you have covered the whole 
events of the afternoon. 

Did Mr. Kahn get on the telephone to Mr. Shea; did 
you testify to that? A. No. 

Q. Go ahead and tell the jury about that. A. Well, 

when I spoke to Mr. Shea he didn’t recall having 
1152 signed any such letter and Mr. Kahn asked if he 

could speak to Mr. Shea. So, we put Mr. Kahn on 
the phone and he talked to Mr. Shea, and as I remember it, 
there was some personal incident, I think, that he had met 
Mr. Shea’s niece at a party or he was related; he went 
into that in detail to try to refresh Mr. Shea’s recollec- 
tion. Of course, I couldn’t hear what Mr. Shea was say- 
ing. 

Q. On the next day when Mr. Kahn came in, did he give 
you a copy of that Exhibit 3? A. No. He exhibited the 
letter to us. I asked him if he would Ict me take a photo- 
stat of it. We have a machine or device in the bank which 
makes photostats. He would not but he agreed to furnish 
us with a photostatic copy of it and we got it the same 
afternoon or the next day. 

Q. That would be the 30th, wouldn’t it? A. The second 
time he came in was the 30th. 

Q. On the following day do you recall whether you tele- 
phoned to any official of the Brotherhood? A. Yes, I did. 

Q. And did you make a memorandum of what transpired 
in that telephone call? A. I did. 
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Q. Did you make it virtually contemporaneously with 

the call? A. I dictated it as soon as I hung up. I 

1153 talked with Mr. Richard E. Livingston, who was 

Vice President and Secretary, I believe, of the 
Brotherhood. 

Q. Were there two calls? Did you put certain inquiries 
and did he call you back? A. Yes. I called him and told 
him of the claim made by Mr. Kahn for commission on 
this sale and I asked him what his records showed about 
the contact with Mr. Kahn or property being offered 
through Mr. Kahn. 

Q. Did there come a time Mr. Livingston called you 
back? A. Well, in the first conversation he said he didn’t 
have much recollection of it but he would go back through 
his records and give us everything that he had. And the 
second time he called—or the first time he called—he called 
back, I think it was two days later—he said he had gone 
through his records, there was a booklet-—— 

Q. (Interposing) Let me see if we can cut this short 
by getting the document shown to you and maybe we can 
read the document. 


* * * ° * * * ° ° * 


1155  Q. Mr. Lauten, I am going to ask you to give, in 

your own language, these two conversations as best 
you can. If your recollection must be refreshed we will 
meet that when we come to it. 

On the Ist of October, when you called Mr. Livingston, 
what did you say tohim? A. I told him this claim had been 
made against us for commission on the sale of the Con- 
stitution Avenue property to the Brotherhood. I asked 

him what his records showed about Mr. Kahn’s ac- 
1156 tivities in producing the sale. Mind you, I had never 

heard of Mr. Kahn until he came into the office on 
the 29th of September. 

Mr. Livingston was very pleasant, as I remember it. He 
said he didn’t know too much about it offhand but he 
would go through their records and let us know. 
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Two days later he telephoned and said there had been 
literally, and I am quoting him verbatim here, dozens of 
Washington real estate brokers who had submitted proper- 
ties to the Union and that nine out of ten of the brokers 
had submitted this particular property; that he did have— 
this I am not too sure of—I would like to refresh my 
recollection with the memorandum, but as I remember 
it—— 

1157 —Q. ‘Tell us what else you recall was said. A. Well, 

I recall that he said that Nathan Poole had sub- 
mitted this property to them sometime earlier and that 
Mr. Heigle was the last one who had submitted this par- 
ticular property. 

Q. Does this refresh your recollection as to whether he 
said anything about the president of the Union having 
actually inspected the property? A. Yes. 


* ° * * * * * s * * 


1158 The Witness: Yes, he did tell me the president 

of the Union had come to Washington and had looked 
at this property in 1957. I think he told me the month. 
I don’t remember that. 


* e * e * * * e e * 


Q. These gentlemen refer to that last line of the memo- 
randum. Does that refresh your recollection about Mr. 
Kahn at all? A. Well, it does refresh my recollection in 
that it says Mr. Livingston had talked to Mr. Kahn on 
the telephone about the property. 

Q. Anything else? A. That the Union had given Mr. 
Kahn nothing in writing. 

* e * e * * e es e * 


1160 Q. On May 26, 1961, Mr. Kahn was on the stand 
in this courtroom and under cross-examination from 
me, Mr. Lauten, the following transpired: 


“‘Question. Now, I think you have volunteered the 
answer I wanted to develop with respect to your direct 
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examination. Let me go back over it for a moment. 
You say that Mr. Lauten said to you that putting an 
additional—a commission into the Carpenters’ deal 
might make some difference between these two transac- 
tions? 

“‘ Answer. May I put it in my own words? 

‘“<Question. Yes. Can we fix the date it was said? 
Was that said on the 29th or 30th?”’ 

We are talking about September of 1958. 

“‘ Answer. It was definitely said on the 29th. 

‘“‘He said, ‘If we subtract a normal brokerage com- 
mission from the price which we have on thies contract 
today, as the two contracts stand now we are inclined 
to take the Carpenters’ offer. However, if you sub- 
tract from the Carpenters’ offer the amount of a nor- 
mal brokerage commission it may swing the balance 

to the other deal. In other words, they are very 

1161 close. This other deal is a very good one also. 

We have a hard time making up our mind. We 

were going ahead with the Carpenters’ deal and as 

a matter of fact, we are sitting here drafting a con- 

tract for the Carpenters, but you are introducing a 

new element now in subtracting a brokerage com- 

mission and it might make the other one more at- 
tractive.’ ’’ 


Mr. Lauten, except as you may have observed you were 
sitting there drawing a contract, what is your recollec- 
tion as to whether the rest of Mr. Kahn’s testimony trans- 
spired in fact, either literally or in substance? A. It did 
not transpire. I didn’t say that many words during the 
whole conversation. 

Q. Did you say in effect that kind of a thing to him? A. 
No. 

Q. Mr. Lauten, several months after this contract was 
made, that was entered into, will you state whether or 
not your Trust Company in the Bliss Properties trust 
contracted to purchase a large apartment house known as 
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2800 Woodley Road, Northwest, for something over $2 
million? A. Yes, we did. 


e . * * * * * * * * 


1164 Mr. Wilson: If the Court please, if you had per- 
mitted this witness to answer the question, he would 
have testified that in that transaction the sales price was 
$2,328,000 because that was net to the seller in that the 
purchaser was paying a commission of $72,000, which 
would be three percent of $2,400,000, subject to the obli- 
gation of the broker to pay the commissions on a new first 
mortgage on the property of $1,500,000. The transac- 
tion was not concluded by the getting of a new mortgage 
because of the high commissions which would have been 
charged and the result was that the Trust Company, by 
agreement, withheld about $6,000 from Legum & Gerber 
as a substitute for the cost of the commissions which it 
obligated itself to pay. 
The Court: The Court notes the offer and overrules it. 


* * ° * * - . * * * 
1165 Cross-Examination 
By Mr. Roberson: 


Q. You say you never heard of B. Franklin Kahn until 

he came into the bank on the afternoon of September 29, 
1958; is that right? A. That’s right. 

1166 Q. And it was at that time that you first learned 
he had a claim for a brokerage commission in this 

case; is that right? <A. Yes. 

Q. There had been a bondholders meeting that convened 
earlier that morning? A. At eleven o’clock that morn- 
ing. 

Q. At that meeting were you considering offers for the 
property? A. We were considering several offers to lease 
the property on a long-term basis. Actually, we were only 
considering one. There were, I think, three before us, but 
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one was so much better than the other two, no considera- 
tion was given the others. 

Q. Actually, when your meeting started this letter dated 
the previous Friday had not come in from the Union, 
had it? A. That’s right. 

Q. As a matter of fact, if that letter had not come in 
in the course of the meeting, you thought that the long- 
term lease proposition would have been accepted? A. Well, 
I think that’s problematical. As I recall, I called Scottie 
Morris to tell him that the letter wasn’t in, and he said— 

Q. (Interposing) I asked if the letter had come in 

1167 fifteen or twenty minutes later, you thought the lease 

probably would have been accepted? A. I don’t 
think so. 

Mr. Wilson: I think he should be allowed to answer. 
Mr. Roberson cut him off. 

The Court: If you haven’t completed your answer you 
may do so. 

The Witness: I knew the offer was coming in. I think 
the meeting would have been adjourned until it came. 


By Mr. Roberson: 


Q. Do you remember having your deposition taken in 
this case back on April 15, 19597 A. I remember having 
my deposition taken. I don’t remember the date. 

Q. And you were under oath and asked about what your 
knowledge was of this lawsuit; is that so? A. Well, I 
think so— 

Q. You were asked questions about this transaction? 
A. Yes. 

Q. Didn’t you say, and I am referring to page 17 of that 
deposition: 

“In fact, the morning that the offer came in from 
the Carpenters Union we were having a meeting. We 
expected the offer. We were told it was coming in. 

Our Branch Manager had been in touch with 

1168 Harry Livingston, who was Finance Officer of 
the House of Representatives. He is a brother 

of Richard E. Livingston. And they had been nego- 
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tiating for some period. We were told that the offer 
would be in on Monday, and we had the meeting on 
Monday to consider the offer. It had been arranged 
and the offer was not there when the meeting convened. 
I think if the offer had been about ten or fifteen min- 
utes later we probably would have accepted the lease 
offer. But during the meeting the offer came in,”’ 


Does that refresh your recollection? A. Yes, I did say 
that. 

Q. And in view of the fact, Mr. Lauten, you did have 
that lease offer in your mind, isn’t it possible that that 
afternoon when Mr. Kahn came in claiming a commission 
on this sale to the Union that you mentioned to him you 
had another proposition under consideration? Isn’t that 
a possibility? A. My recollection is that I said very little. 

Q. But I am saying in view of the fact that you were 
considering it that morning, isn’t that a possibility? A. I 
don’t think I told him anything. 

Q. You are not certain of that, however, is that right? 
A. It’s two and a half years ago. I obviously can’t be 

certain. 
1169 Q. When this letter came in from the Union in 
the course of your bondholders meeting you pre- 
sented it to the bondholders? A. Yes. 

Q. You personally did that? A. Yes. 

Q. And the bondholders immediately accepted it, didn’t 
they? A. Oh, no; oh, no. 


* * * * * * e * * * 


1170 Q. When this offer came in to your bondholders 
1171 meeting, was it your impression Scott Morris had 
developed that offer? A. It was always my impres- 

sion that it was developed through Mr. Morris, yes. 

Q. Who is Scott Morris, again? A. Manager of our 
Capitol Plaza Branch. 

Q. He is concerned with banking operations of the Na- 
tional Savings & Trust Company, isn’t he? <A. Yes. 

Q. And the Trust Department is entirely separate? A. 
That’s right. 


Q. And Mr. Morris wouldn’t have any responsibility 
concerning the Trust Department of the bank, would he? 
A. No, but he is always helpful in working out Trust De- 
partment problems, too. I have helped — 

Q. (Interposing) Have you talked to both Mr. Morris 
and Mr. Shea about this transaction? A. Oh, yes. Ona 
number of occasions. 

Q. You personally did not contact the Carpenters and 
try to work out a sale, did you? A. No. I was never in 
direct touch with them until after the contract was signed. 

Q. And your negotiations with the Union were with 
Morris—were Morris and Shea doing the negotiating for 

you? A. I don’t think Morris did any negotiating. 
1172 He was the contact man. He initiated the contract. 
Mr. Shea negotiated it. 

Q. Mr. Shea was the chief negotiator from your stand- 
point? A. Yes. 

Q. You say that Morris initiated the negotiations? A. 
Yes. 

Q. With whom did he initiate negotiations? A. It was 
my understanding he initiated them through Harry Liv- 
ingston. 

Q. Harry Livingston is not an official of the Carpenters 
Union, is he? A. No. 

Q. He has a brother that is? A. He has a brother, Rich- 
ard Livingston, who is an officer of the Union. 

Q. Were the only persons dealing with the Union, for 
the bank, Morris and Shea? A. The only ones I knew of. 

Q. Weren’t Mr. Morris’ first conversations with Harry 
Livingston concerning this possible sale in the summer 
of 19582 A. I couldn’t answer that. I don’t know. 

Q. Wasn’t this question asked you and didn’t you an- 
swer this way, on page 28 of your deposition: 


1173 “Question. Do you know the occasion of 
Morris’ first conversation with Harry Living- 


ston? 
«¢ Answer. I couldn’t pinpoint the date; no. 
“Question. Would it have been the summer of 1958? 
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‘¢Answer. I would think so, but I’m not at all cer- 
tain.”’ 


A. I think I could answer that way now. It is speculation 
on my part. 


Q. You had your own conversation with Mr. Morris 
about the sale of this property in the last week of July, 
1958; isn’t that so? About that time? A. My last con- 
versation with him? 

Q. No, your first. A. My first? 

Q. Your first conversation with Morris about it? A. 
I couldn’t pinpoint it as definitely as that. 

Q. Referring you to page 26 of the deposition, 
1174 weren’t you asked these questions and didn’t you 
answer this way: 

‘*Question. And the Carpenters actually made their 
offer on September 26th, let’s say, the last week in 
September? 

‘‘Answer. Yes. 

‘Question. So this would fix the date of Morris’ 
first conversation with you as being approximately 
the last week in July? 

‘Answer. Well let’s say it was about that time. I 
can’t tell you definitely.’’ 


Weren’t those questions asked you and didn’t you an- 
swer that way? A.I probably did. Yes. 

Q. Mr. Lauten, when the offer came in to this bondhold- 
ers meeting, did you gather that that was acceptable, that 
offer from the bank’s standpoint, the bondholders’ stand- 
point; is that why you went out and started drafting the 
contract? A. Yes; yes. 

Q. And it is the best of your recollection you completed 
it that day? A. I would think so, but I am puzzled over 
the fact the letter transmitting it is dated October 3, and 
there is a pencil notation on it that it was mailed October 

8. I can’t explain that at this point. 
1175 Q. When Mr. Kahn came into the bank it was 
sometime in the early afternoon, wasn’t it? A. Yes. 
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I say early afternoon. It might have been noon. It might 
have been even a little before then. The meeting was 
at eleven and the meeting was adjourned, Mr. Crow and 
I went to work on the contract, and I don’t think we had 
been working long when Mr. Kahn came in. 

Q. And Mr. Kahn came in claiming to you he was en- 
titled to the commission on this thing that he was author- 
jzed and had written authority from Mr. Shea; is that 
so? 

He said he had written authority, from Mr. Shea; is 
that so? A. He said he had written authority, yes. 

Q. And you and Mr. Crow decided on that very day you 
would proceed with this contract without Mr. Kahn’s as- 
sistance; didn’t you? A. We did. We certainly did. 

Q. In other words, you definitely determined that very 
day, September 29, 1958, that the Trust Company, acting 
for Bliss Properties, would proceed with the transaction 
without any help from Mr. Kahn; is that so? A. What do 
you mean by ‘‘proceed with the transaction’? We in- 
tended to get the contract signed and take it up with the 

bondholders. 
1176 Q. And you sent the contract that day; didn’t 
you? A.No. The letter is dated October 3 and there 
is a notation on it that it was mailed October 8. 

Q. Referring to page 34 of your deposition, Mr. Lauten, 
after you had been asked about the conversation with Mr. 
Kahn on the 29th, and his telephone conversation, the ques- 
tion was asked you: 


‘“‘Then what occurred? 

‘¢Answer. Mr. Kahn went out. Mr. Crow and I 
finished completing the contract and sent it on to the 
Carpenters Union for signature.’’ 


Wasn’t that question asked you and didn’t you answer 
that way? A.I probably did. 

Q. Doesn’t that refresh your recollection you sent it 
on out that time? A. I don’t think I sent it out that day. 
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I may have been under the impression I did, when I gave 
that deposition but the correspondence we went over earlier 
this morning and my letter is dated October 3 and there 
is a pencil notation that it was mailed on October 8. 

Q. In any event, you made the decision on the 29th, 

that very day, that you were going to do without Mr. 
Kahn’s help; is that so? A. Yes, as far as I was 
1177 concerned. I wasn’t going to help him. 
Q. And you did that before you even checked with 
Mr. Livingston at the Carpenters Union; is that so? A. 
Yes. 

Q. These bondholders knew about Mr. Kahn’s claim for 
commission before they executed this contract; didn’t they? 
A. Yes. 

Q. Who did the checking for the bank, for Bliss Proper- 
ties, with respect to the validity of Mr. Kahn’s claim for 
commission? Did you do it? A. I think I did, yes. I 
probably worked with Mr. Crow. 

Q. And that took the form of a telephone conversation 


- with Mr. Livingston? A. Yes. 
Q. You didn’t place that until the first of October, two 
| days later, did you? <A. I think that’s correct. 


* * * e * * ° * * * 


1178 Q. I am showing you Plaintiff Kahn’s Exhibit 8, 
a letter dated September 26, 1958, to the National 
| Savings & Trust Company, attention Mr. Lauten, from 
the Union. 
Would you read to the jury the last paragraph of 
1179 that letter, sir? A. (Reading:) 


“‘We understand that Bliss Properties is not rep- 
resented by a real estate broker and that there will 
be no real estate broker in this transaction.”’ 


Q. You had not told the Union that Bliss Properties 
; was not represented by a real estate broker, had you? A. 
I had not been in touch with the Union directly. 


286 


Q. Read the last paragraph of this contract that was 

drafted by you and Mr. Crow, number 1. A. (Reading:) 
‘¢No broker has been instrumental in developing this 
sale and no brokerage is due or payable hereunder.’’ 

Q. Now, saying that no broker has been instrumental in 
developing this sale and no brokerage is due or payable 
hereunder, is not the same thing contained in this letter 
from the Union, is it? A. It is not exactly the same. 

Q. It is entirely different. A. It is generally the same, 
I think. 

Q. Doesn’t the letter from the Union say, ‘‘We under- 
stand that Bliss Properties is not represented by a real 
estate broker.”? A. That’s right. 


1180 Q. When paragraph 8—Plaintiff’s Exhibit 8 came 

in from the Union, you didn’t know whether Bliss 
Properties had authorized anybody to sell the property or 
not, did you? A. No, I did not. 


Q. Did you find out later that they had? A. Well, I 
found out later the letter Mr. Shea had sent to Mr. Kahn, 
if that’s what you mean. 


* * ° e ° * ° * ° * 


In this meeting with Mr. Kahn, when he came in you 
said you were putting out as little information as 
1181 could. A. Yes, sir. 
Q. You were trying to get all the information from 
Mr. Kahn that you could? A. And get as much information 
as possible, yes, sir. 

Q. Didn’t he tell you then he had a written authoriza- 
tion? A. Yes. 

Q. Didn’t he have with him a brochure entitled ‘‘It’s a 
Capital Idea’’ which he presented to you and Mr. Crow? 
A. I believe he did, but I am not positive of that at the 
moment. 

Q. Don’t you remember that you and Mr. Crow looked 
through it with great interest? A. Yes. I am certain he 
brought it in the first day. 
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Q. I am talking about the first day? A. I think he did. 
I think he did bring it in the first day. 
.  Q. And you called up Mr. Shea on the telephone? A. 
Yes. I called Mr. Shea. 
| Q. When you spoke with Mr. Shea on the telephone, he 
did not even remember who Mr. Kahn was; did he? A. 
No, I don’t think he did. 
: Q. He told you he hadn’t authorized anybody to sell 
. the property; isn’t that so? A. That’s what he told me 
at first. 
: 1182 Q. He didn’t say he hadn’t authorized anybody 
to sell it to the Carpenters Union. He said he hadn’t 
' authorized anybody to sell it to anybody, didn’t he? <A. 
| My recollection is that is the substance of what he said, 
yes. 
Q. Did you pass the phone to Mr. Kahn so he could try 
| to refresh Mr. Shea’s recollection? A. I did. 
i Q. Did you gather from your being in the room there 
: Mr. Kahn was calling up details of people they knew in 
common to refresh him? A. That’s my recollection. 


° * ° ° * * ° * e * 


Q. Did Mr. Shea ultimately remember Mr. Kahn? A. 
I couldn’t hear what Mr. Shea said, but it was my impres- 
sion he did, yes. 


/ 1183 Q. What Mr. Kahn did say was, ‘‘I’ve got the 
authorization. I’ll bring it in in the morning.’’ A. 
He said, ‘‘I’ll bring it in tomorrow.’’ 
Q. As a matter of fact he did bring it in in the morning, 
| didn’t he? A. He brought it in the next day. 
| Q. I show you Plaintiff Kahn’s Exhibit 3, being a letter 
dated May 30, 1958, addressed to Bliss Properties (Hand- 
ing) A. May 20. 
'  Q. Is that what he brought in the next day? A. This 
is the letter he brought in the next day. 
i Q. Did you then call Mr. Shea up and tell him you had 
this authorization? A. I think I did. 


288 


Q. You recognize that to be Mr. Shea’s signature? A. 
Yes, no question about that. 

Q. Having seen that, you knew he had given Mr. Kahn 
authorization? A. Yes. 

Q. And when you called him up at first he still couldn’t 
recall ever having given anyone such authorization; isn’t 

that so? A. That’s my impression, yes. 
1184 Q. Ultimately, were you able to convince him over 
the telephone he had done sot A. Yes. 

Q. Did Mr. Kahn, either on his first meeting, that is, 
on September 29, or the next morning when he brought his 
authorization in, did he offer to fly out to Indianapolis 
with the contract and see the Union officials and get it 
signed? A. Yes. 

Q. And you and Mr. Crow declined that offer? A. We 
did. 


1189 Q. In other words, you were concerned about the 
question of liability of the bank paying the broker- 


age commission; weren’t you? A. Yes. 

Q. And because you were so concerned you apparently, 
in consultation with Mr. Crow, who, I think your words 
were, he was clever about this thing, decided to put into 
the contract a clause which absolved the bank of any 
liability for brokerage commission; isn’t that true, sir? 
A. I think that was probably inspired in part by the last 
paragraph of the letter from the Carpenters Union but 
obviously it was put in there to protect us as much as 
possible from claims for commission. 

Q. Yes. You know the seller generally pays the com- 
mission, don’t yout A. Surely. 

Q. And so you were seeking to absolve yourself, the 
seller, of any liability for commission. You weren’t con- 
cerned about the purchaser. Were you? A. Well, we had 
no wish to get the Union in trouble. We tried to help 

them, too. 
1190 Q. In other words, you were both trying to help 
one another by putting this clause into the contract 
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which came about as a result of the September 26th letter 
and your drafting of the contract on the 29th when you 
put paragraph 15 in; is that correct? A. Yes. 

e ° e e . * e * 

1197 Carey Winston 


* * & * * 
1198 By Mr. Wilson: 


Q. Mr. Winston, would you give your name? A. Carey 
Winston. 

Q. What is your residence address? A. 3438 Thirty- 
Fourth Place, Northwest, Washington, D. C. 

Q. Are you the proprietor of a business in Washington? 
A.I am. I am President of the Carey Winston Company, 
which is located at 1723 Connecticut Avenue, Northwest, 
Washington, D. C. 

Q. Do you hold a real estate broker’s license? A. Yes, 
sir. 

Q. How long have you held one, sir? A. Twenty years. 

Q. What is The Real Estate Commission? Not A Com- 
mission; The Commission? Is that the name of it? A. 
Yes. The District of Columbia Real Estate Commission, 
or, Real Estate Commission of the District of Columbia 
is the body that licenses, governs and regulates the real 
estate business. It issues the licenses to salesmen, con- 
ducts examinations, issues licenses to brokers, holds hear- 
| ings with respect to violations of the real estate license law, 
, and has the power of suspension or revocation of licenses. 


° ° ° ° ° * * * * * 


1199 Q. During what years were you a member of the 
Commission? A. The Commission is composed of 
. three men, the Chairman of which is by law the District 
. Assessor. The other two are appointed by the Commis- 
 sioners. I have served for three three-year terms. That 
' would be 1946 to 1955, approximately. 
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Q. Do you have an official connection with any sub- 
sidiary of the Mortgage Bankers? A. I am President of 
the Mortgage Bankers Association of Metropolitan Wash- 
ington, which is not a subsidiaery, nor does it have any 
legal connection in any way with the national organiza- 
tion. I am a member of the Executive Committee of the 
national association, though. 


° ° ° ° * * e * * * 


1200 Q. Have you had occasion, Mr. Winston, in those 

transactions to observe the purchase and sales con- 
tracts which are involved in the transactions? A. Yes, 
sir. 


e * ° ° * * ° * * * 


1201 Mr. Winston, in the closing at the Title Com- 
panies and other places which you have described, 
in seeing these purchase and sale contracts, were you able 
to observe the rates of commission from time to 
1202 time, that were mentioned earlier? A. Yes, sir. 
Q. Now, with respect to—let me put this question 
first to you. 

Did you observe contracts in which the purchase price 
in, what I would call, six or seven figures, were involved, 
that is, over a hundred thousand and up into the mil- 
lions? A. Yes, sir. 

Q. As a result of those observations and from your own 
experience, have you an opinion whether there is a usual 
and ordinary—the usual and customary brokerage com- 
mission charged in transactions of the sizes I mentioned? 
A. You mean in terms of a fixed rate, percentagewise? 

Q. Yes. A. No, sir. It is quite varied. 


By Mr. Roberson: 


Q. Mr. Winston, I show you some real estate listings 
on the letterhead of the National Savings & Trust Com- 
pany. It is Plaintiff Kahn’s Exhibits 7-A, 7-B and 7-C, 
D- and KE, and I ask you to examine those. (Handing) A. 
All right, sir. 


291 


Q. Now, Mr. Winston, you will note Exhibit 7-A 
1203 says there shall be a part commission, doesn’t it? 
A. That’s right. 

Q. What does that men? Part of what? A. I would take 
it to mean part of the total commission agreed upon. 

Q. And the total commission under these listings— A. 
(Interposing) —would be—~— 

Q. (Continuing) —and the commission that real estate 
men understand under such a listing as this is five per cent 
of the first $50,000 and three per cent of the excess; isn’t 
that so, sir? A. No, sir. 

Q. Do you observe that on 7-B, the term full commission 
appears? <A. Yes, 

Q. And also on C? A. Yes. 

Q. D? A. Yes. 

Q. And E? A. Yes. 

Q. Isn’t it a fact that full commission would be under- 
stood by men in the real estate business to be five per 
cent on the first $50,000 and three per cent of the excess? 
A. No, sir. 


1204 By Mr. Melrod: 


Q. What do you take full commission to mean, Mr. 

Winston? A. Full commission is the total commis- 

sion paid by a seller which has been agreed upon between 
the parties at the time the contracts are signed. 

Q. Mr. Winston, you mean, you know that would be an 
agreed commission. That would be the agreed upon com- 
mission. When you say full commission—when you put 
the property out you couldn’t have any understanding as 
to what it would be agreed to be paid for, would you? A. 
It is always a matter of negotiation. Ever since the con- 
sent decree of 1950. 

Q. I understand about the decree of 1950. But when 
someone puts out property, as the bank did in this case, 
and they say a full commission, there is no agreed upon 
amount at that time; is there? A. I always understood 
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it was my responsibility as a broker to have an under- 
standing with the seller about the commission. 


e ° es ° e * ° . e * 


1205  Q. So the bank must have meant something when 

it said a full commission was payable on the sales, 
didn’t they? A. I would interpret that to mean that the 
commission was not to be divided between the bank and the 
broker. The bank participates frequently in sales com- 
missions and it has been my observation, from the listings 
that they send out that they list them as part commis- 
sion or full commission, meaning that the commission is 
to be shared by the bank with the broker or is to be paid 
entirely to the broker. 


° ° . ° ° s e * ° s 


1207 Q. And, certainly, in some of those contracts or 

many of them, you do see a commission which pro- 
vides for five per cent of the first $50,000 and three per 
cent of the rest. A. Usually in the smaller sales it is that 


way. In the larger sales it is always—varies substan- 
tially. 
Mr. Melrod: Thank you very much. 


1208 Mr. Wilson: This is the deposition of John W. 
Crow taken on May 6, 1959. 


<Q. Would you state your full name for the record? 

“A, John W. Crow. 

“You are a vice president of National Savings & 
Trust Company? 

‘cA, Yes, sir. 


1209 “Q. Now, addressing your attention to the 

recent sale of the property at 2nd and Constitu- 

tion Avenue by Bliss Trust to the Carpenters, what 

connection, if any, did you have with that transac- 
tion? 


ities Sot So. SSA 


7, 


oe “Lata 
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‘A. I had an assignment to prepare the sale con- 
tract. I had nothing to do with the negotiations that 
went on before, but I did prepare the contract. I 
took our regular form of contract and framed it to 
fit the proposal that was before me. 

“‘Q. Who was it that told you to do that, Mr. Crow? 

“A. Mr. Lauten told me that the bondholders had 
approved the sale as outlined in a letter he had, and 
that we were requested to get the contract in the mail 
that afternoon. 


1210 ‘*Q. Did there come a time when Mr. B. Frank- 
lin Kahn, the plaintiff in this case, brought him- 
self to your attention with regard to this particular 
property? 
‘*A. Yes, sir. 


J ° a e * * . e * 


“‘A. That occurred that particular afternoon that 


Mr. Lauten and I were engaged in preparing this con- 
tract. 


e e ° * * e * a * 


“So, presently, Mr. Kahn came in my office, and he, 
of course, started right out about this meeting which he 
understood was being held by the bondholders 

1211 of Bliss Properties. He hadn’t met Mr. Lauten 
so I introduced him to him—I knew Mr. Kahn; 

had known him for years—and Mr. Lauten then told 
him that a meeting was held in the early morning or 
around noon, and it was then, I guess, about 3:00 
or 3:30 in the afternoon. He said he didn’t know he 
was supposed to attend the meeting, and I think Mr. 
Kahn made the statement that somebody, by telephone, 
had told him the meeting was going on and that the 
offer was before the meeting. I don’t recall if any 
names were mentioned, who told Mr. Kahn by tele- 
phone the meeting was on, but he did indicate he had 


294 


knowledge of a meeting being held there that day, 
and that he had knowledge of the offer that they were 
working on. 

‘Well, I don’t recall all the conversation we had, 
but it finally got around to, ‘How is it that you are 
a broker when the offer I have—’ I did tell Mr. Kahn 
that last paragraph which says specifically there is no 
broker involved—I think I brought it up; might have 
been Mr. Lauten—but the three of us were present 
and that certainly that statement was made. And Mr. 
Kahn said he had an authorization in writing to pre- 
sent the property. He had been dealing with the Car- 
penters Union on it and he even had a brochure. I’m 

sure he found the brochure right away, but I 

1212 don’t believe he was able to find his authoriza- 

tion that afternoon. He said he had it—he 

looked in his brief case, and I don’t believe it was there 

—but he showed it, this brochure which you held up 

a minute ago, and we looked through it with much 
interest. 

‘And somehow or other he was surprised to know 
that we didn’t know that he had been dealing on the 
property, and Mr. Shea’s name came up and he said 
he was sure Mr. Shea would remember giving him the 
authority in writing to sell the property; and I think 
Mr. Lauten said, ‘Well, we can settle that. Call Mr. 
Shea from my desk.’ And, as I remember, Mr. Shea 
didn’t seem to know who Mr. Kahn was. And, of 
course, I couldn’t hear what Mr. Shea was saying on 
the phone; I could only hear Mr. Kahn’s conversation 
—he wasn’t toning his voice down. I was sitting there 
and the phone was about that close (indicating), and 
Mr. Kahn was standing up, as I remember, and he 
tried to refresh Mr. Shea’s memory as to when they 
met or when the authorization was given—it had 
something to do with a social affair. I’m not too 
sure of just what words were used, but I do know Mr. 
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Kahn was trying very hard to have Mr. Shea recall 
just when they first met, and then he went on telling 
him about this letter he had. And when Mr. Kahn 
hung the phone up, he seemed very much put 
1213 out and surprised that Mr. Shea did not re- 
member him. But he did say to him, ‘I’ll bring 
you the letter I have. It’s in my file. I didn’t put it 
in my brief case.’ So sure enough, the next morning 
Mr. Kahn did bring the original letter. As I remember 
it, it was written on his own stationery, and it was 
very short and brief—only about that much typing on 
it (indicating), and the signature which Mr. Lauten 
and I both recognized as Mr. Shea’s signature. And 
Mr. Kahn made a remark, or maybe it was me, that 
that was a right brief authorization. And I think 
Mr. Kahn said, ‘Well, that wasn’t what I wanted in 
writing, but it’s all that Mr. Shea would give me. It 
was dictated and written in his office,’ or something 
like that. It’s vague except that we had the conversa- 
tion that that wasn’t real good lisenting, not all that 
Mr. Kahn wanted, I believe, something like that. 

**Q. So you saw Mr. Kahn on the one day, and 
then again on the next day? 

“A. Yes, sir. 

‘*Q. Do you have any recollection of anything else 
Mr. Kahn might have said in the course of either of 
those two days beyond what you have already testi- 
fied to? 

‘‘A. Well, yes. I may have missed everything 

1214 that went on the first day. When Mr. Kahn 
found out that we were preparing a sale con- 

tract, he offered to take the contract out west by 
airplane, and I believe again I told him that wasn’t 
necessary. We were supposed to make the contract 
out and put it in the mail today, but didn’t know 
that it would be necessary for him to take the contract 

to Indianapolis, but he did offer to do that. Then 
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the next morning he showed us this authorization and 
I know I offered to have it photostated right in the 
bank. I recognized he wouldn’t want to leave it with 
me. 
“I am a little vague as to whether he had it photo- 
stated and brought me back a copy, or whether we 
did go downstairs together and do it. I know I of- 
fered to do that. I don’t really remember that. 

“<Q. Do you recall anything else he may have said? 

‘A. He said a lot of things—that he was so amazed 
that he had been left out, and hadn’t been remembered, 
and things like that. When he had this letter, he just 
couldn’t understand it; but certainly I had no knowl- 
edge of any of the negotiations beforehand, so it was 
just as strange to me that he should be there talking 
about the transaction. I know he had never talked 
with me about it before, that problem, and there is a 
real reason for that. 


* * * ° . * e * ° * 


1216 “<Q. Did he inquire of you as to what the 
price was? 

‘<A. Well, now, you have refreshed my recollection. 

On that very first day, Mr. Kahn did mention a mil- 

lion eight hundred thousand dollars, and I am pretty 

certain Mr. Lauten and I did not divulge to him that 

our letter showed a much greater price than one million 

eight hundred thousand, but he did say that his au- 

thorization was for one million-eight, and the letter 

we had before us and the contract we were drawing 

was going to be for a greater figure than that, 

1217 and this did strike a note with us at the time. 
I had forgotten that. 

s ~ * 7 a e * J s 

“<Q. Subsequent to your drafting the contract and 

placing it in the mail, did you have any further con- 
nection with the transaction? 
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‘‘A, Just this conference, telephone call with Mr. 
Livingston. We both were surprised to see the bro- 
chure, and we called Mr. Livingston, I think it was 
the 3rd of October. I did have a copy of the memo- 
randum that we wrote in respect to that phone call, 

and I believe Mr. Lauten did most of the talk- 


1218 ing. He introduced me as being on the other 


1219 


phone, and I, of course, know what Mr. Living- 
ston told us; that he left the phone and he looked in 
his file and he said, ‘Shucks, I’ve got a letter of ref- 
erence to that property. I don’t know this man you 
are speaking of.’ Of course we were speaking of Mr. 
Kahn’s brochure. He wasn’t able to locate that when 
we were talking to him, and he mentioned the name 
of Mr. Heigle as being the latest broker who had 
brought the question of that property up with him, 
but he said, ‘There are a dozen or more who have re- 
ferred that property to this office.’ And then, from 
that point on, I had no more to do with the transac- 
tion other than when they got the sale contract they 
called Mr. Lauten—they didn’t talk to me—and said 
they wouldn’t take the property subject to the lease 
with Sinclair, and Mr. Lauten told me that he would 
give them authority to take the second page out and 
rewrite it stating that we would give them possession 
the day of settlement. 

‘‘And that put the burden of the notice to the ten- 
ant on us and Mr. Lauten and I drafted the notice to 
the tenant and got it to them immediately because time 
was running out. It was right near the end of the 
month and we wanted to get the one hundred twenty 
days started on the notice. 


“*Q. You say you kept a file in your office re- 
garding this transction? 
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“A, Yes; of all properties, sir. Every property 
we have under our control we have a separate file on. 


* ° * * ° * * * ° * 


1220 “«Q. And you know that it does have some cor- 
respondence regarding this property? 
“cA, Yes, sir. 
“<Q, And the sale of it? 
“A, Yes, sir. 


* * * * . * e * * * 


1221 “Q. Mr. Crow, you referred to a conversa- 
tion on Mr. Kahn’s part on the second visit he 
made in referring to the form and substance of the 
authorization given to him in writing. 
‘cA. Yes, sir. 
“<Q, Was this said in a critical or a sarcastic, 
or a derisive tone or vein? 
Mr. McGuire: I object as it is calling for a con- 
clusion of the witness. 

The Witness: I didn’t make much note of just what tone 
it was said in, except that whether I or Mr. Lauten said, 
‘That is a pretty short authorization,’ I wouldn’t be too 
sure. But that’s when Mr. Kahn said, ‘Well, it certainly 
wasn’t what I wanted. It wasn’t what I tried to get. It 
isn’t the authorization I generally have, but it’s all that 
J could get Mr. Shea to dictate.’ And, of course, being 
on his own letterhead, Mr. Lauten and I later wondered 
was it dictated there or where was it dictated, I don’t 
know. 


“Mr. Wilson: That’s all I have. 

‘Further Examination by Counsel for Plaintiff 
“By Mr. McGuire: 

“<Q, By the way, in the course of this phone conver- 
sation that Mr. Lauten had with Mr. Shea on the oc- 
casion of the first meeting—— 

“*A. Yes? 
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“°Q. —in Mr. Kahn’s presence, do you have any 
recollection of Mr. Lauten stating to Mr. Kahn, fol- 
lowing this conversation or during this conversation 
with Mr. Shea, that Mr. Shea had said that no one 

was authorized to sell the property? 
‘*A, Yes, I rather believe that did come up. 
I believe that came up, though, before Mr. 
Lauten agreed to call Mr. Shea. I believe Mr. Lauten 
said that it was his understanding there was nobody 
authorized in writing to sell the property, but a num- 
ber of brokers had been dealing on the property, and 
it was at that point where Mr. Lauten agreed; he 
was sure he could get Mr. Shea on the phone, so he 
said, ‘Well, let’s get him on the phone if you say 
you have an authorization in writing.’ That is about 
the way the phone call came up. It was to prove the 
statement that Mr. Lauten made that it was his un- 
derstanding that nobody had anything in writing. 

“<Q. During the course of that conversation, didn’t 
Mr. Lauten, in substance, quote Mr. Shea to the effect 
that no one had been authorized to sell the property 
in writing? 

‘*A, Well, when you say ‘quote,’ I wouldn’t be sure 
he was quoting him. I think he was giving general in- 
formation or his understanding that there were no 
outstanding written authorizations to sell the prop- 
erty. 

“<Q. Did you understand Mr. Lauten, in making that 
statement to be relating what Mr. Shea had told him 
in substance over the phone? 

‘¢A. Not over the phone in my presence. Mr. 
| 1224 Lauten, as I recall that phone call, more or 
less got Mr. Shea on the phone and said, ‘We 
have a broker here, Mr. B. Franklin Kahn, stating that 
he has got an authorization to sell Constitution Ave- 
nue in writing, and he wants to speak with you.’ I 
don’t think the phone call went any further than that, 
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as far as Mr. Lauten and Mr. Shea went. Right away 
Mr. Shea must have agreed to put Kahn on, because 
Lauten surrendered the phone to him. 

“<Q, As far as your recollection goes, then, Mr. Kahn 
did all the talking to Mr. Shea? 

“A. Yes, sir. He started in identifying himself, 
because apparently Mr. Shea didn’t recognize who he 
was. 


1228 Mr. Wilson: Yes, you told me about that. I would 
like to make a motion. 

I would like to renew my motion for a directed verdict 
with regard to the Kahn case. I made the motion at the 
end of the case. 

The Court: And you are resting? 

Mr. Wilson: Subject to the offer of any documents not 
yet in evidence. 

Now, the Defendant National Savings & Trust Company 
moves for a directed verdict on the Kahn case. 

The Court: Very well. 

Mr. Wilson: And the same defendant moves for a di- 
rected verdict upon all three counts of the Dixon case. The 
reasons for the motion in the Dixon case vary according 
to the counts and I am prepared to argue all of the rea- 

sons, but I understood Your Honor doesn’t want to 
1229 hear further argument. 

The Court: The Court signifies it has heard and 
counsel’s hearing of ‘‘tentative’? may have been proper 
but the Court is satisfied the situation is such that the 
motion should be overruled. 


1234 Mr. Roberson: One of the things Mr. Wilson made 

a point of was demanding, while Kahn was on the 
stand, rather, he called me up and requested that Mr. Kahn 
produce an exclusive listing form of about the time that 
was signed. I did produce it and I think Mr. Wilson had 
it marked for identification. 
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Mr. Wilson: It is that one there (pointing). 

Mr. Roberson: It is left up in the air since Mr. Wilson 
decided not to use it. 

The Court: What is the number? 

Mr. Roberson: Defendant Trust Company Exhibit 1, 
for identification. He doesn’t want to offer it in evidence, 
but I do. It will become Kahn’s Exhibit 10, into evidence. 
That is an actual exclusive listing form. 


The Court: Plaintiff Kahn’s Exhibit 10, is received in 
evidence. 


* e * ° e 


1239 Washington, D. C. 
Tuesday, June 6, 1961 


* * . * * ° & « * 


1256 Excerpts from Appellee’s Argument to Jury: 


What did he do with the third copy? There was one 
other member of the committee and he was Mr. Chandler. 

And from the union files we found out what they did 
with Mr. Kahn’s brochure. 

I think that because this is before there was ever any 
question about any broker being paid or not being paid, 
any question about who was the procuring cause—this evi- 
dence I think speaks louder than almost—than any wit- 
ness on the stand, even Mr. Kahn, to the effect that Mr. 
Kahn was the procuring cause because it is before there 
was any dispute, before any motivation to try to save a 
brokerage commission in this case. 

This is the letter, dated June 17, 1958, from Mr. Liv- 
ingston, general secretary, not to one of these parties in 
this litigation, but to his fellow member of the Site Selec- 
tion Committee. 

There were only three at that time and this is what he 
did with the third copy of the brochure. 
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Mr. Henry W. Chandler, 1684 Stanton Road, South- 
west, Atlanta, Georgia. 
1257 Dear Sir and Brother: I am forwarding un- 
der separate cover a brochure by B. Franklin 
Kahn, real estate investments, outlining a possible site 
for our headquarters in Washington, D. C. 

We are informed the asking price for this prop- 
erty is $30 per foot, which would be approximately 
$1,800,000. 

However, 50 percent of this site would meet our im- 
mediate needs. But in order to purchase same it must 
be purchased in whole and not in part. 

The remaining part could be held as an investment 
and I believe would make a ready sale. 


That is taken almost verbatim from Mr. Kahn’s argu- 
ment from his presentation in that brochure. 


As you probably have been informed, the first gen- 
eral vice president, John B. Stevenson and I met with 
Mr. Holabird, architect and engineer from Chicago, 
outlining our particular needs. 

Tt may be in the near future we may retain his 
services, if it meets with your approval and the ap- 
proval of the board. 

In addition, vice president Stevenson and I se- 
cured the new zoning regulations in Washington, D. C., 
which we have available for your perusal on your 

next visit to Indianapolis. 
1258 Incidentally, that had been sent to him by 
Kahn. 


Fraternally yours, 


R. E. Livingston, General Secretary. 


So here you have from the union itself, showing the use 
that it put to this brochure and adopting the arguments 
that had been given orally to Mr. Livingston, that he now 
adopted as his own and used as his own to other committee 
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members, to the effect that: : 

Sure this is more than we need. We can take it am 
sell the balance. 

We will have to buy it all but we can sell the balance and 
make a very nice profit on it for us. 

It shows that he had been sold by Mr. Kahn’s brochure. 


Ld e * ° * * e s * e 


1311 The Court: Counsel for the defendant National 
Savings and Trust Company. 


ARGUMENT ON Bewatr or Derenpant Nationa SavinGs AND 
Trusr Company 


Mr. Wilson: May it please the Court, ladies and gentle 
men of the jury: 


* * ° * * e e e = e 


1314 I think it was Mr. Roberson who suggested that if 
his client or Mr. Melrod’s client was not the procur- 

ing cause, has the bank shown that it was the procuring 
cause? 

Now, the bank has no burden of proof in this case to 
show that it was the procuring cause. 

We hope to show you negatively that these two plain- 
tiffs, or sets of plaintiffs, were not the procuring cause. 

But we do not have the opposite burden to prove that 
we were the procuring cause. 

I want to come next, because I think this is the thing 
which came up new in this argument, to this matter of 
Scott Morris. 


1315 I don’t think Scott Morris was the procuring cause 

either. I don’t think he contributed anything more 
than a little friendship with Harry Livingston about this 
situation. 
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1319 There may not be two procuring causes here, ladies 
and gentlemen. 
If you find for Kahn, you can’t find for Dixon as the 
procuring cause. 
If you find for Dixon, you can’t find for Kahn. 
1320 I think, as I have said to you before, I don’t think 
you should find for either. 
But the point is there is only one procuring cause in 
this case. 


.* ° * ° * es ° * sd se 


1330 Now, we know that what the Carpenters had was 
the following background, or history, as I should 
more properly call it. 

The president saw it, the president of the union saw it 
in the summer of 1957. 

Now, it has been stated he wasn’t on the committee, 
he didn’t count, he didn’t influence it. 

But on the phone call of Mr. Lauten to Mr. Livingston 
after the offer was submitted, one of the things that Mr. 
Livingston said to Mr. Lauten was, ‘‘Our president saw 
that property in 1957.”’ 

Now, Richard Livingston saw it in March of ’57— 
58, and you remember the time that Mr. Roberson and 
I had with regard to the deposition, and did he begin 
reading it the right place or did he begin three or four 
questions down— 

There isn’t any question, if you ladies and gentlemen 
please, that it was Mr. Richard Livingston’s unequivocal 
testimony that he saw this property for the first time in 
March of 1958, and that he was accompanied by his brother. 

That is clear. 

Now, what about Mr. Poole of Boss and Phelps? 
1331 There is a venerable old house that has been here as 
long as I can remember. 

Did Mr. Poole do much less than Mr. Stevenson did? 
Mr.—I beg your pardon—Mr. Thurman did. Thank you. 
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Mr. Poole wrote a letter calling the attention of the 
| Carpenters to this and other property, but Boss and Phelps 
; isn’t in here suing us and claiming a priority which they 
| could claim over both Mr. Kahn and Mr. Dixon, because 
it is clear that Mr. Poole called the attention of the 
Brotherhood to this property as early as October of 1957. 
, _ Now, we find that Mr. Richard Livingston said that he 
' had a blueprint of this property when the committee was 
formed in 1958, in February. 

So this sketch, or this map that Mr. Kahn had in his 
, brochure, the sketch that Mr. Thurman sent out to Mr. 
_ Stevenson in June, they couldn’t have been anything more 
. than replicas of a blueprint which Mr. Livingston said that 

he had had earlier. 
; And Mr. Livingston had so keenly examined that blue- 
, print that he told Mr. Kahn that his measurements were 

off a little bit for the property. 

So he had a very authentic blueprint which—to which 


| nothing was contributed by Mr. Kahn’s sketch and nothing 
; was contributed by Mr. Thurman’s sketch. 


1332 Now, the result is that we have a combination 

of factors coming upon the union over a series 
of months which inspired their interest in this property 
and to which the Kahn brochure was nothing but a con- 
tribution in passing, to which the Thurman letter could be 
nothing but a contribution in passing. 


Now, the conduct of these people, it seems to me, 
is simply typical of brokers who have a great many 
pieces of property to play with in the District of 
Columbia— 
Pieces of property that are potentially for sale. And 
what do they do? They tag somebody and they forget 
it. 
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And they wait until the sale is made and then they 
run back and say, ‘“‘I saw him first. I tagged him. I 
am the one that procured him.’’ 


1417 Washington, D. C. 
Wednesday, June 7, 1961. 


1418 PROCEEDINGS 
Instructions to the Jury 


The Court: Ladies and gentlemen of the jury, this 
has been a trial consuming a long period of time, and a 
good deal of testimony has been taken and a good deal 
of evidence has been introduced. There are a number 
of issues involved, all of which you have heard the wit- 
nessses testify concerning and the instructions which I shall 
give you will cover the entire range of the trial of the 


case. The trial has been long, as the Court states; there 
have been many witnesses and many issues. I am sure 
you have to the very best of your ability followed the 
testimony, followed the development of the trial of the 
ease and all of its phases, and will do the best of your 
ability in the deliberations in the jury room try to recall 
the testimony to the best of your ability. 

The instructions necessarily will be lengthy because of 
the number of issues involved and because of the length 
of the trial and all of the circumstances surrounding the 
trial. 

So the Court will ask you to give elose as possible 
attention to these instructions. Ofttimes the jury makes 
request for repetition of an instruction. That can be elim- 
inated. It is not necessary, if, of course, the jury bears 
the instruction in mind and follows the meaning of the 

instruction. So the Court will ask you to do that 
1419 during the course of the giving of these instructions. 
Ladies and gentlemen of the jury, the case upon 
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which you are sitting as jurors is the result of the con- 
solidation for trial of two separate actions. In the case 
filed earliest the plaintiff, in the earlier case the plaintiff is 
B. Franklin Kahn, and the defendant is the National 
Savings & Trust Company. One plaintiff and one defendant 
in the Kahn case. In the case later filed and then sub- 
sequently consolidated with the Kahn case, the plaintiffs are 
James C. Dixon, Roy S. Thurman, and A. M. Tolkins, 
and the defendants are the National Savings & Trust 
Company and the United Brotherhood of Carpenters & 
Joiners. So in the Dixon case there are two defendants, 
namely, the National Savings & Trust Company and the 
United Brotherhood of Carpenters & Joiners of America. 

In the course of these instructions I shall at times 
refer to the parties by their individual names or as plain- 
tiffs and defendants, respectively. At times for the sake 
of simplicity I shall refer to the plaintiffs Dixon, Thurman, 
and Tolkins as the Dixon group or as the Dixon plain- 
tiffs. For the same reason I shall at times refer to the 
defendant National Savings & Trust Company as the 
Trust Company or the Trustee, and the United Brotherhood 
of Carpenters & Joiners of America as the Carpenters 

Union or simply as the union. 
1420 Plaintiff Kahn alleges that the was authorized in 
writing by the defendant Trust Company to sell the 
property at Second and Constitution Avenue, known as 
the Bliss Tract, and that pursuant to such authorization he 
attempted to find such a purchaser. 

Plaintiff further alleges that he was the procuring cause 
of the sale of this property to the Carpenters Union and 
thereby became entitled to the usual and customary broker’s 
commission on such sale, which commission he alleges to be 
an amount equal to five percent of the first fifty thousand 
dollars of the purchase price and three percent of the 
excess over fifty thousand dollars, which he alleges came 
in this instance to $60,734.62, and that the defendant hav- 
ing failed to pay such compensation, plaintiff Kahn brings 
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this action by which he seeks to recover the said sum of 
$60,734.62, with accumulated interest. 


1422 The defendant Trust Company in each instance 

denies that any of the plaintiffs in either action was 
the procuring cause of the sale of the Bliss Tract. The 
Trust Company contends that the sole procuring cause of 
the sale of said property was itself; that is to say, the 
Trust Company, together with its predecessor trustee. 
Further, the Trust Company denies that it conspired with 
the Union to deprive the Dixon plaintiffs of their right to 
a commission, or that it is liable for having failed to inform 
the representatives of the Union that the Dixon group 
were brokers involved in the transaction. 


» s s. s * . e * ° * 
1423 You have heard the evidence and the instructions 


and the arguments of counsel, the attorneys for the 
1424 plaintiffs and the attorneys for the defendants, and 


it now becomes my duty as Judge to instruct you as 
to the principles and rules of law governing the case. It is 
your duty as jurors to follow the Court’s instructions as 
to the law and to take the law from the Court. On the 
other hand, ladies and gentlemen of the jury, you are the 
sole judges of the issues of fact and you must determine 
the facts for yourselves solely upon the evidence presented 
at this trial. 

The burden of proof is on the plaintiffs, respectively, to 
establish every aspect of their respective cases by what we 
call a fair preponderance of the evidence. The term 
preponderance of the evidence means such evidence as when 
weighed with that opposed to it has the more convincing 
force. A party has succeeded in carrying his burden of 
proof on an issue of fact if the evidence favoring his side 
of the question is more convincing than that tending to 
support the contrary side and if it causes you, the jury, to 
believe that on that issue the probability of truth favors 
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that party. There is one exception to that which the Court 
will advert to specifically later in the instructions and that 
is the burden of proof on the question of fraud which is 
involved in one count of plaintiff Dixon’s case. 

The burden of proof in a claim or charge of fraud places 
upon the person making the charge the establishment of 

the fraud, not by a preponderance of the evidence, 
1425 but by clear and convincing evidence. You will be 
instructed specifically on that later. 

As jurors you are the sole judges of the credibility of 
the witnesses; that is, their worthiness of belief; and in 
determining the credibility of the witnesses you may take 
into consideration the attitude and the demeanor of the 
witnesses upon the witness stand, their ability to recall 
the facts and circumstances concerning which they have 
testified, their frankness or lack of it, their bias or prejudice, 
if such may be manifest, and their interest in the outcome 
of the case, if any, and you are to give their testimony such 
weight as you the jury think under all the circumstances it 
is entitled to. 

You will try this case solely on the testimony of the 
witnesses presented in open court on the witness stand 
and all the other evidence introduced in the case. It is 
your duty and responsibility to resolve any conflicts of evi- 
dence in this case. You are not bound to decide in con- 
formity with the testimony of a number of witnesses which 
does not produce conviction in your mind, if it does not, 
as against the declaration of a lesser number which ap- 
peals to your mind with more convincing force, if it does 
so appeal. 

This rule of law does not mean that you are at liberty 
to disregard the testimony of the greater number of 

witnesses merely from caprice or prejudice or from 
1426 desire to favor one side as against the other. It 
does mean that you are not to decide an issue by the 
simple process of counting the number of witnesses who 
have testified on the opposing side. It means that the final 
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test is not in the relative number of witnesses but in the 
relative convincing force of the evidence. 

If you find that any party or witness has knowingly 
testified falsely about a material matter on which he or she 
could not in your judgment reasonably have been mistaken, 
then you the jury are at liberty, if you deem it wise to do 
so, to disregard all or any part of the testimony given by 
such witness or party. 

I have instructed you on the law generally applicable 
to a civil action. I shall now instruct you as to the law 
specifically applicable to this particular case upon which 
you are sitting as jurors. 

As you have already been instructed, these are two 
actions to collect brokerage commissions allegedly due. 
The Court will now instruct you on the matters of procur- 
ing cause, fraud, conspiracy, measure of damages, in the 
event you find for one or more of the plaintiffs; that is, 
plaintiff Kahn or Plaintiff Dixon, entitled to recover, as 
well as on all other matters of law relative to your de- 

liberations in the present case. 
1427 Each group of plaintiffs, as the Court has already 
stated, plaintiff Kahn on the one side and plaintiffs 
Dixon, Thurman, and Tolkins on the other, claims to be 
the procuring cause of the sale of the Second and Con- 
stitution Avenue property. 

Defendant Trust Company, conversely, denies that any 
of the plaintiffs were the procuring cause of the sale and 
contends that it was itself the sole procuring cause. 

In discussing procuring cause I shall for convenience 
refer to the plaintiffs, respectively, as already stated, 
simply as Kahn and Dixon. When I refer to Dixon you 
will understand that I am referring to the whole group of 
plaintiffs which includes Dixon, Thurman, and Tolkins. 

As to the meaning of the term procuring cause, or as to 
the concept of procuring cause, you are instructed as 
follows. 

The procuring cause of a sale of real estate may be 
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said to be that cause which originates a series of events 
which without a break in their continuity results in the 
accomplishment of the sale to a purchaser ready, willing, 
and able to buy, upon terms authorized to the broker by 
the seller. 

Thus, the question of which party was the procuring 
cause of the sale of the property which took place is a 
question of fact which you, the jury, must determine from 

all the evidence in the case. 
1428 If you believe from a preponderance of the evi- 

dence that it was the agency of one of the plaintiffs, 
either Kahn or Dixon, and by that I mean the Dixon group, 
that was the procuring cause of the negotiation between the 
defendant Trust Company and the Union which resulted in 
the sale to the Union of the Second and Constitution Avenue 
property of which the defendant Trust Company was 
Trustee, and if you have also found that said plaintiff was 
properly authorized to sell the property, then the plaintiff 
which you so find to have been the procuring cause is 
entitled to recover even though you may further find that 
the negotiations and consummation of the sale were had 
between representatives of the Trust Company and the 
Union when such plaintiff was not present, and that the 
Trust Company was without knowledge that said plaintiff’s 
agency was the procuring cause of the said sale. 

On the other hand, ladies and gentlemen of the jury, if 
vou find from the evidence that the Union was attracted 
to and interested in the property by the representative of 
the defendant Trust Company itself, or was attracted to 
and interested in the property as a result of anything or 
any agency other than the agency of any of the plaintiffs, 
and that as a result thereof the said defendant entered 
into negotiations with such purchaser for the sale of the 
property prior to the time that any of the plaintiffs brought 

the property to the purchaser’s attention, and that 
1429 the sale of said property was made by the defendant 
Trust Company as a result and outcome of a con- 
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tinuation of the negotiations theretofore entered into and 
brought about by its own efforts, then your verdicts as to 
the suit by the plaintiff Kahn and as to that count of the 
plaintiff Dixon’s suit which alleges that the Dixon group 
was the procuring cause of the sale, shall be for the 
defendants. 

In other words, if you are satisfied from the preponder- 
ance of the evidence that the Union was first attracted to 
the property as a probable purchaser by its own efforts or 
the efforts of the Trust Company itself, and that negotia- 
tions were entered into between the Union and the Trust 
Company and were being carried on prior to the time any 
of the plaintiffs undertook to deal with this property, and 
that the Union bought the property as a result of said 
negotiations theretofore pending between the defendant 
Trust Company and itself and that such negotiations con- 
tinued until the sale was made by the defendant Trust 
Company, then your verdict must be for the defendant 
Trust Company because in that view of the case it could 
not be said that the purchaser had been procured by any 
of the plaintiffs or that any of them were the procuring 
cause of the sale. 

In reaching a conclusion as to whether either of the 
plaintiffs Kahn or Dixon group were the procuring cause 

of the sale you may take into consideration the 
1430 exertions and efforts made by each of them to sell 

the property, if you find that they did make any 
effort to do so, and you may also take into consideration 
all they said and did in connection with the property and 
determine whether or not either of them was the procuring 
cause of the sale, or on the other hand, taking into con- 
sideration all the facts and circumstances, determine 
whether or not the sale was made through the efforts of 
the Trust Company itself or as a result of anything or 
any other agency other than the agency of any of the 
plaintiffs and as a result of negotiations between the de- 
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fendant Trust Company and the Union, independent of 
these plaintiffs. 

There can be but one procuring cause for the sale of 
real estate. Thus, if you find that the plaintiff Kahn was 
the procuring cause of the sale of the Bliss Tract then 
you must find against the plaintiff Dixon as to the second 
cause of their complaint wherein they allege that they 
were the procuring cause of the sale. 

Conversely, if you find that plaintiffs Dixon, Thurman, 
and Tolkins were the procuring cause of the sale then you 
must find against the plaintiff Kahn. 

Of course, if you find that neither plaintiff Kahn nor the 
Dixon plaintiffs were the procuring cause then and in that 
event you must find against the plaintiff Kahn and also 
against the Dixon plaintiffs as to the second count of 

plaintiff Dixon’s complaint. 
1431 I shall now instruct you regarding the application 
of the principles of law discussed in the suit by 
plaintiff Kahn against the Trust Company, and the issues 
which you must resolve in that action. 

Plaintiff Kahn contends that he was authorized to sell 
the property pursuant to a written statement signed by 
Mr. James McD. Shea on behalf of the Bliss properties, 
the former Trustee of the properties here in question. This 
document has been introduced in evidence as Plaintiff 
Kahn’s Exhibit No. 3, and its authenticity is not disputed. 

The Court instructs you as a matter of law that such 
document did authorize the plaintiff Kahn to procure or 
find a purchaser for the Bliss Tract. 

This ruling, like all other rulings on matters of law, is 
the exclusive duty and province of the Court, and you 
must accept such ruling and apply it in your deliberations. 

The next issue is: Was the plaintiff the procuring cause 
of the sale of the Bliss Tract as procuring cause has been 
defined? This is a question of fact which you, the jury, 
must resolve from all the evidence. If you answer that 
question in the negative; that is, if you find that the 
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plaintiff Kahn was not the procuring cause of the sale of 
the Bliss Property; then you will return a verdict 
1432 in favor of defendant Trust Company and against 
plaintiff Kahn. If you answer that question in the 
affirmative; that is, if you find that plaintiff Kahn was the 
procuring cause of such sale; then you will proceed to 
consider the question of damages, if any, suffered by this 
plaintiff. 
The Court will instruct you as to the law regarding 
damages applicable in this action later in the course of 
these instructions. 


* * *. ° * * ° * ° . 


1443 In the event you find that plaintiff Kahn is en- 
titled, or that the plaintiffs Dixon, Thurman, and 
Tolkins are entilted to recover, you must then fix the 
measure of damages; that is, the amount of recovery. 
1444 The Court will now instruct you on the law re- 
garding the measure of damages, if any, to be 


awarded in this case, if you find that damages should be 
awarded. 

In each of the two cases here consolidated the plaintiffs 
have expressly renounced any claim for damages based on 
the reasonable value of any service they or any of them 
may have performed in connection with the sale of the 
property. 

Rather, both plaintiff Kahn and plaintiff Dixon group, 
respectively, seek damages in a specific sum; that is, the 
amount of $60,734.62, and accumulated interest; which sum 
they contend to be the usual and customary brokerage 
commission on a sale of this size, plus interest on said 
sum, from the date they contend they became entitled to 
said commission. 

In both actions there has been testimony introduced on 
behalf of the plaintiff or plaintiffs therein to the effect that 
in 1958, in the District of Columbia, the usual anw cus- 
tomary brokerage commission on the sale of this type of 
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property was computed on the basis of five percent of the 
first fifty thousand dollars of the sale price and three 
percent of the remainder of the price. 

The defendants have contested that there is or was in 
1958 any such usual and customary brokerage commission 

in the District of Columbia, and have introduced 
1445 evidence in support of their contention that there 

was no usual and customary brokerage commission 
in effect in the District at the time of this sale. 

Thus, in considering the question of damages, assuming 
you have already found that the rights of the plaintiff Kahn 
or the Dixon plaintiffs, or all of them, have been breached 
and that they are entitled to recover, you must determine 
whether or not there was in 1958 in the District of Columbia 
a usual and customary real estate broker’s commission, 
such as plaintiffs have alleged; that is, five percent of the 
first fifty thousand dollars of the sale price plus three 
percent of the remainder. 

If you answer that question in the negative; that is, 
if you find that there was no such usual and customary 
brokerage commission; then, you must conclude that plain- 
tiff or plaintiffs have failed on the record before you to 
establish damages and your verdict must be for the de- 
fendants, even though you shall have found that the plain- 
tiffs or any of them have shown that their rights were 
breached by a defendant or defendants. However, if you 
answer that question in the affirmative; that is, if you have 
found that the plaintiff Kahn on the one hand and the 
plaintiffs Dixon, Thurman, and Tolkins, on the other, or 
all or any of them are entitled to prevail, and have further 
found that there was in the District of Columbia a usual 

and customary real estate broker’s commission such 
1446 as plaintiffs have alleged, then your verdict will be 

in favor of the plaintiff or plaintiffs whom you find 
entitled to prevail, in the sum of $60,734.62, plus interest 
at the rate of six percent from the date of March 2, 1959. 
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This measure of computing damages, if any, is applicable 
to the suit by plaintiff Kahn against the Trust Company, 
and also applicable to all counts of the suit by the plaintiffs 
Dixon, Thurman, and Tolkins against the Trust Company 
and the one claim against the Union. 

Thus, should you find the plaintiff Kahn entitled to pre- 
vail, or the plaintiffs Dixon, Thurman, and Tolkins, entitled 
to prevail, either as having been the victim of a conspiracy 
or as the procuring cause of the sale, you will determine 
what, if any, damages are to be awarded in accordance 
with the principles contained in this instruction. 

Of course, if you find that no rights of any of the plain- 
tiffs were breached by the defendants, then you have no 
oceasion to consider the question of damages. 

Certain witnesses have testified in the trial of this case 
as experts in the field of real estate brokerage commission. 
Your are instructed that a person who by education, study, 
and experience has become an expert in any profession or 
calling, and who is presented as a witness, may give his 
opinion as to any matter in which his is versed, and which 

is material to the case. You should consider such 
1447 expert opinion and should weigh the reasons, if any, 

given for it. You are not bound, however, by such 
opinion. Give it the weight to which you deem it entitled, 
whether that be great or slight, and you may reject it if 
in your judgment the reasons given for it are unsound. 

You are further instructed that if there is any conflict 
in the expert testimony it is your duty to reconcile the 
testimony if you can, but if you cannot do so, then you 
have a right to believe the witnesses whom you deem most 
worthy of credit and disbelieve those whom you consider 
less entitled to credit. 

In weighing the testimony of the expert witnesses, as all 
other testimony, it is proper for you to take into considera- 
tion all of the surrounding circumstances of the witnesses, 
their interest in the result of the actions, if any, and their 
opportunity of knowing the truth of the matter about which 
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they testified, their ability and their willingness to expound 
fairly with reference to the subject matter upon which they 
have been called upon to testify as experts. 

At times during the trial the Court has been called upon 
to make rulings on certain legal matters; that is, on ques- 
tions involving the law. Rulings on questions of law are 
the concern of the Court solely. Your concern is solely 
with questions of fact and with the application of the 

Court’s instructions to the testimony and the other 
1448 evidence in the case, as those instructions relate to 
your determination of the facts. 

Your verdict must not be influenced by decisions on 
matters of law made by the Court during the trial, except 
as those decisions are reflected in the Court’s instructions 
to the jury. 

Throughout the trial the Court has made rulings on the 
question as to whether certain offered veidence might 
properly be admitted. You are not to be concerned with the 
reasons for such ruling by the Court and you are not to 
draw any inferences from them. Whether evidence offered 
is admissible is purely a question for the Court’s deter- 
mination. 

In admitting evidence to which objection is made the 
Court does not determine what weight should be given to 
such evidence. A ruling by the Court permitting testimony 
to be given or evidence to be introduced is not to be con- 
sidered by you, the jury, as any indication as to what 
weight such testimony or other evidence may or may not 
have. What weight is to be given to evidence is strictly 
a matter for you, the jury to determine for yourselves, 
Nor does the Court pass upon the credibility of any witness 
who testified. A ruling by the Court permitting a witness 
to testify or to give evidence is not to be considered by you, 
the jury, as any indication as to what the credibility of 

that witness may or may not be. Credibility of the 
1449 witnesses is likewise strictly a matter for you, the 
jury, to determine for yourselves. 


318 


On the other hand, as to any offer of evidence rejected 
by the Court you, of course, must not consider such evi- 
dence, and as to any question to which an objection was 
sustained you must not conjecture or guess as to what the 
answer might have been or as to the reason for the objec- 
tion or for the ruling of the Court. 

As I have already instructed you, ladies and gentlemen 
of the jury, you are to determine the facts for yourselves 
solely upon the evidence presented at the trial. 

In this connection you are instructed that statements or 
arguments by counsel—the attorneys for plaintiffs and 
the defendants; statements or arguments by the lawyers— 
are not evidence and are not to be taken or considered as 
evidence. Arguments by the lawyers are made to assist 
you in analyzing, the construing, and appraising, and 
evaluating the evidence, and are to be so considered and 
so considered only by you. Arguments by counsel have an 
important place in the case and should be carefully listened 
to and considered by you, the jury, but not as evidence and 
only for the purpose indicated by the Court. 

Every case is to be determined without bias, 

1450 prejudice, or sympathy for or against either side and 
solely upon the testimony of the witnesses under oath, 

the evidence, and the Court’s instructions as to the law. 

You have now heard the Court’s instructions. If in all 
these instructions from beginning to end any rule, direc- 
tion, or idea be stated in varying ways, no emphasis thereon 
is intended by me and none must be inferred by you. 

For that reason you are not to single out any certain 
sentence or any individual point or instruction and ignore 
the others. But you are to consider all of the instructions 
as a whole and regard each in the light of all the others. 

Now, ladies and gentlemen of the jury, I want you to 
take this matter and consider it deliberately in the light 
of the instructions which I have given you, using the same 
ordinary common sense and ordinary intelligence that you 
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would employ in making a decision on any important mat- 
ter that might arise in the course of your everyday lives. 

To summarize your possible verdicts: In the suit by 
the plaintiff Kahn against the defendant National Savings 
& Trust Company the Court will repeat, there is only one 
count; namely, that said plaintiff was the procuring cause 
of the sale of the Bliss property. On that count you will 
return a single verdict in the Kahn case. Your verdict 

may be either in favor of the plaintiff Kahn or in 
1451 favor of the defendant Trust Company. If your 

verdict is in favor of the plaintiff you will so state 
and state the amount of his damages. If your verdict is in 
favor of the defendant you will simply state your verdict 
is for the defendant, in the Kahn case. 

In the suit by the plaintiffs Dixon and group against the 
defendant Trust Company and Carpenters Union the Court 
will repeat, there are three counts; namely, one conspiracy 
as set forth in Count One; two, the allegation that these 
plaintiffs were the procuring cause of the sale, as set forth 
in Count Two; and three, the allegation of interference 
with plaintiffs’ opportunity to be the procuring cause, as set 
forth in Count Three. You will return a separate verdict 
as to each of these three counts. 

In other words, there will be four verdicts; one in the 
Kahn case, three in the Dixon case. 

Bear in mind that Counts One and Three are alternative 
,; counts and your verdict as to them must be consistent. 
As to each count your verdict may be in favor of the 
plaintiff or in favor of the defendant or defendants named 
in those counts. 

As to each count in your verdict, if your verdict is for 
the plaintiffs you will so state and state the amount of 
your verdict. If your verdict is for the defendant or de- 
fendants named in that count you will simply so state. 
_ 1452 If you find from a preponderance of the evidence 
that one of the plaintiffs, namely, either the plain- 
, tiff Kahn or the plaintiff Dixon group, was the procuring 
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cause of the sale, then you may return a verdict for the 
plaintiff whom you find to have been such procuring cause 
in the amount which you find said plaintiff to be entitled 
to recover. 

Bear in mind that you can return a verdict for only one 
of the plaintiffs as the procuring cause. If you find that 
a plaintiff was a procuring cause you cannot return @ 
verdict for both plaintiffs, that is, plaintiff Kahn and the 
plaintiff Dixon group, as procuring cause. 

Tf, however, you find that neither the plaintiff Kahn nor 
plaintiffs Dixon, Thurman, and Tolkins have proved by a 
preponderance of the evidence that they were the procur- 
ing cause, then you must find for the defendant National 
Savings & Trust Company as to the suit by plaintiff Kahn, 
and as to Count Two of the suit of the Dixon plaintiffs. 

As to the plaintiff Dixon group’s Count One, charging 
conspiracy against the defendant Trust Company and 
Carpenters Union, you are instructed there must also be 
consistency in your verdict with respect to this count and 
your verdict with respect to plaintiff Kahn’s action. If 
you find in favor of plaintiff Kahn you cannot find in favor 

of plaintiff Dixon on the first count of their com- 
1453 plaint. Conversely, if you find in favor of the 

Dixon plaintiffs as to their Count One, the con- 
spiracy, you cannot find in favor of plaintiff Kahn. 

However, there is no conflict between the plaintiff 
Kahn’s suit, and your verdict as to these counts need not 
Dixon’s third count and the one count of the plaintiff 
be mutually exclusive. 

Thus, you may find in favor of the plaintiff Kahn, if 
you do so find, and in favor of the plaintiffs Dixon on 
Count Three, if you so find, if from the evidence and under 
these instructions you conclude that both have prevailed 
on those respective counts. 

Or you may return verdicts in favor of the plaintiff 
Kahn but against the Dixon plaintiffs on Count Three, or 
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in favor of the Dixon plaintiffs on Count Three but against 
the plaintiff Kahn. 

Of course, you may also return verdicts against both 
plaintiff Kahn and Dixon plaintiffs as to Count Three, and 
in favor of the Trust Company in both actions. 

Ladies and gentlemen of the jury, before commencing 
your deliberations you will choose one of your number 
foreman. Whenever you shall have arrived at a verdict 
notify the Marshal, whereupon you will be escorted back 
to the courtroom to return your verdict. Please remain in 
your seats in order that the Court may afford counsel on 
both sides an opportunity, if they desire to do so, to 
approach the bench. 


* * * * * * * * * 


Bench Conferences After Charge for Objections 
of Counsel 


1456 Mr. Wilson: In the course of your charge you 


have said in effect the following. Even if the 
Union’s interest in the property began before the plain- 
tiffs’ contact, the negotiations between the Union and the 
Trust Company had to begin before the Union’s attention 
was called to the property by these brokers. In other 
words, you interposed the necessity for negotiations to 
; have begun before the broker’s contact with the Union. 
, Now, I think that is not the law, sir, and I am not sure 
you really meant to say that, but you have clearly made it 
, out here and repeated it both affirmatively and negatively, 
the effect of which was to say that we had to begin our 
negotiations in order to cut off the interest that is barred 
by the contact of these brokers, 

Mr. Boberson: Your Honor, I concur with Mr. Wilson 
on that. I meant to mention that. I don’t want any error 
in this case and I don’t think that the Bank’s efforts to 
, negotiate must have begun prior to the brokers’. In other 
words, the basic issue is whether we are the procuring 
cause. 

The Court: With the Union? 


322 


Mr. Roberson: That’s right. In other words, if 

1457 we had simply gotten our authorization and done 
nothing thereafter, hadn’t become the procuring 
cause, since we did not have an exclusive I don’t think the 
Bank would have been precluded from going ahead and 
negotiating and selling it. But since we did not have an 
exclusive I think regardless of when they began their 
negotiations, if they began any, that there would not—it 
would not have to be prior to the time that the brokers 
were authorized. I think Mr. Wilson is correct about that. 

Mr. Tumulty: I join in that objection. 

The Court: (Reading from the charge:) ‘‘If you find 
from the evidence that the Union was attracted to and 
interested in the property as a result of anything or any 
agency other than the agency of any of the plaintiffs,—’’ 

Mr. Melrod: (Interposing.) I think that covers it. 

The Court: (Continuing to read:) —‘‘and that as a 
result thereof the said defendant entered into negotiations 
with such purchaser for the sale of the property prior to 
the time that any of the plainitffs brought the property 
to the purchaser’s attention—”’ 

Mr. Wilson: (Interposing.) That’s the point. 

Mr. Roberson: (Interposing.) That’s the point right 
there. You said ‘‘prior”’ and that should not be in there. 

The Court: (Re-reading the charge:) ‘‘—and that as a 

result thereof the said defendant entered into 
1458 negotiations with such purchaser for the sale of the 

property prior to the time that any of the plaintiffs 
brought the property to the purchaser’s attention—”’ 

Mr. Wilson: Yes. You put the negotiations chronolo- 
gically ahead of that as a prerequisite to that timewise. 

Mr. Melrod: I think, if I may say, it was not a question 
of when it was brought to the purchaser’s attention with 
respect to when the listing was given. In other words, 
you are all assuming that the ‘‘prior’’ relates to the date 
that the brokers were authorized as such. I don’t think 
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that’s in the context. The Court has instructed the jury 
that that conclusion is not warranted, 

Mr. Wilson: I am not going to debate it with you. I 
have made my point and if the Court doesn’t want to 
change it it’s all right with me. 

Mr. Melrod: I think the Court’s instruction is correct 
myself. 

Mr. Roberson: Your Honor, I really do feel that the 
basic issue is whether Kahn was the procuring cause and 
if he wasn’t the procuring cause I don’t care when the 
Bank’s negotiations began, whether before or after Kahn 
got his authorization. 

Mr. Melrod: The Court instructed the jury on procuring 
cause. 


* * « * * * * * * * 


1459 Mr. Wilson: Now, Your Honor, you misstated a 
fact, in that you referred to Bliss Properties as being 
a former Trustee of the property. Earlier you had re- 


ferred to the Trustee and former Trustee without name; 
later on you referred to Bliss Properties as the former 
Trustee of the property. The status of no former trustee 
has any place in here. National Savings & Trust, for the 
purposes of this case, was always the Trustee of the 
property. 

The Court: I don’t see that that makes much difference. 

Mr. Melrod: I don’t either. 

Mr. Wilson: I hope you will say something about it. 
If you d oI won’t tell you my reasoning. The reason is 
very clear and I can mention it in just a line. 

The Court: All right. 

Mr. Wilson: The inherent authority must always come 

in my position as Trust Company. At no time has 

1460 Bliss Properties oceupied the position of Trustee. 
The next point is that when you were describing 

the first and third counts you used the phrase ‘‘if the de- 
fendants have sustained their defense by the weight of 
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the evidence.’? We are not obliged in the law to sustain 
any defense by the weight of the evidence. 

The Court: I think I instructed fully on burden of 
proof. 

Mr. Wilson: I would like to call these to your attention 
and take exception to that ruling. 

You, at the time when you were describing the Dixon 
complaint, you said that the fact that the Trust Company 
and Union dealt with one another was not in and of itself 
improper. You did not have occasion to say that the fact 
that the Trust Company and Union dealt with one another 
in relation to the Kahn case was not improper, too. You 
underscored it only in the Dixon case. 

The Court: I think it is covered. 

Mr. Wilson: I take exception to that. 


s s * ° * * ° * + * 


1463 Mr. Roberson: Your Honor, I didn’t want the 
fact that I concurred in Mr. Wilson’s point about the 
priority to be taken that I thought it was material. I don’t 
think there is any substantial proof in this case that the 
Union was the procuring cause—that the bank was, re- 
gardless when it originated its sales efforts. So I don’t 
think it is material and I didn’t want the record to appear 
I did think so. 
I would prefer that priority business be straightened 
out but I don’t think it is material. 


* * 5 ° * * * . * 


1470 Verdict 


The Clerk: In Civil Action No. 642-59, wherein the 
parties are B. Franklin Kahn, Plaintiff, and National 
Savings & Trust Company, Defendant, do you fiind for 
the plaintiff Kahn or the defendant National Savings & 
Trust Company? 

The Foreman: We find for the plaintiff Kahn. 

The Clerk: In what amount? 

The Foreman: In the amount which he has claimed. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 642-59 


B. Frayxur Kann, Plaintiff 
v. 
Nationau Savines & Trust Company, Trustee, Defendant 


Plaintiff Kahn’s Requested Instruction No. 4 


The jury is instructed that in the absence of an express 
agreement as to compensation, a seller who employs a 
broker impliedly agrees to pay him the ‘‘usual and 
customary’? commission. In this case Mr. Kahn claims 
that the ‘‘usual and customary’’ commission prevailing at 
the time of his authorization was 5% of the first $50,000 of 
the sale price and 3% of the excess over $50,000, which 
amounts to $60,734.62 upon the price of $1,991,154 for which 
the property was sold. 


[See Weinreb v. Strauss, 80 A. 2d 47, 48 (D.C. Mun. 
App. 1951); McManus v. Newcomb, 61 A. 2d 36, 38 (D.C. 
Mun. App. 1948)]. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 642-59 
B. Frayxiin Kaun, Plaintiff 
v. 
Narionan Savines & Trust Co., Defendant 
Civil Action No. 982-59 
James L. Dixon, er au., Plaintiffs 
v. 
Narionau Savines & Trust Co., ET AL., Defendants 


Defendant National’s Request for Instructions No. 4 


The jury are instructed that if they find for either the 
plaintiff Kahn upon his claim, or for the plaintiffs Dixon, 
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Thurman and Tolkins upon their second claim, their 
verdict must be based upon the fair and reasonable value 
of the services rendered in relation to procuring the 
Brotherhood as purchaser, and not upon a usual and 
customary commission, if any, unless the jury finds that 
such fair and reasonable value is to be measured by a 
usual and customary commission, if any exists, but the 
jary are not required to find that such fair and reasonable 
value is measured by a usual and customary commission, 
if any, and instead, may place such value upon the services 
rendered as, in their judgment, may be considered fair 
and reasonable. 

The jury are further instructed that if they find for 
the plaintiffs Dixon, Thurman and Tolkins under their 
first claim or count, their verdict must be based upon the 
foregoing considerations. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 642-59 
B. Frayxu Kany, Plaintiff 
v. 


Nartionan Savincs & Trust Co., Defendant 


Civil Action No. 982-59 
James L. Drxon, ET AL., Plaintiffs 


Vv. 


Nartowan Savines & Trust Co., ET au., Defendants 


Defendant National's Request for Instructions No. 6 


Defendant National had the right to sell the property 
in question itself at such terms and under such conditions 
as it so desired. In order for Plaintiff Kahn to recover 
against Defendant National, he must therefore prove by a 
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preponderance of the evidence that his efforts, if any, were 
the primary, proximate, and procuring cause of the sale 
by Defendant National to the Carpenters Brotherhood. 
In other words, to recover here Plaintiff Kahn must prove 
by a preponderance of the evidence that his efforts and 
activities originated a series of events, which without a 
break in their continuity resulted in the sale of the prop- 
erty here in question by Defendant National to the Car- 
penters Brotherhood. Moreover, if you find that Plaintiff 
Kahn’s efforts were not the predominating cause of the 
sale, you must find for Defendant. Thus it matters not 
that Plaintiff Kahn’s efforts may have been valuable or 
assisted in the sale unless you find that such efforts were 
the predominating and procuring cause of the sale. 

You are further instructed that should you find that 
Plaintiff Kahn’s efforts were the primary, predominating, 
and proximate cause of the sale, Plaintiff Kahn cannot 
recover unless he can show by a preponderance of the evi- 
dence that his efforts resulted in Defendant Carpenters 


Brotherhood offering to purchase the property upon terms 
and conditions and for a price satisfactory to Defendant 
National. In other words, Plaintiff Kahn must establish 
by a preponderance of the evidence that his efforts were 
also the primary and predominating cause of the offering 
of an acceptable price by the Carpenters Brotherhood to 
Defendant National. 


Battle v. Price, (C.A.D.C. 1934) 63 U.S. App. D.C. 326, 
72 F. 2d 377 


DuPerow v. Groomes (Ct. App. D.C. 1914) 42 App. D.C. 287 


Hecht Co. v. Whiteford (C.A.D.C. 1943) 78 U.S. App. D.C. 
134 


Dawson v. Norris (Mun. Ct. App. D.C. 1954) 108 A. 2d 538 


First National Realty Co. v. Blackwell Realty Co. (Mun. 
Ct. App. D.C. 1950) 77 A. 2d 319 


Fernando R. Sart, Inc. v. West (D.C. Md. 1958) 160 F. 
Supp. 390 
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Civil No. 642-59 


B. Frayxurn Kany T/A B. FRanKLin Kann REAL 
Esrare Investments, Plaintiff. 


v. 


NarronaL Savrxcs & Trust Co., Successor Trustee, 
Defendant. 


Verdict and Judgment 
[Filed June 8, 1961] 


This cause having come on for hearing on the 23rd day 
of May, 1961, before the Court and jury of good and 
lawful persons of this district, to wit: 


Lillian Atland Richard S. Patterson 
Erma L. Patterson Walton E. Shipley 
Mabel R. Nantz Alice B. Washington 
Foster A. Witcher Alexander G. Green 
Wilbur G. Dean Alfonso Ancheta 
William P. Harris Margaret E. Jones 


who, after having been duly sworn to well and truly try 
the issues between B. Franklin Kahn, T/A B. Franklin 
Kahn Real Estate Investments, plaintiff and National 
Savings & Trust Co., Trustee, defendant, and after this 
cause is heard and given to the jury in charge, they upon 
their oath say this 8th day of June, 1961, that they find the 
issues aforesaid in favor of the plaintiff and that the money 
payable to him by the defendant by reason of the premises 
is the sum of $69,000.16. 


Wuererore, it is adjudged that said plaintiff recover of 
the said defendant the sum of $69,000.16. together with 
costs. 


Harry M. Huu, Clerk, 
By Danrex J. Mencozom 
Deputy Clerk. 
By direction of 
Judge Cuartes F. McLaveHurs 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 642-59 
B. Franxun Kaun, Plaintiff 
v. 


Nationau Savines & Trusr Co., Defendant 


Motion By Defendant for a New Trial and Motion 
for Judgment N.O.V. 


[Filed June 13, 1961] 


The defendant hereby moves for a new trial in respect 
of all the issues in this case, as to which the verdict of the 
jury was returned, and judgment thereon entered, on the 
8th day of June, 1961. 

The defendant also moves to have the verdict and judg- 
ment set aside and to have judgment entered in accordance 
with its motion for a directed verdict. 


The grounds of both motions are as follows: 


1. The Court erred (a) in permitting plaintiff to re- 
nounce a right of recovery upon quantum meruit, and (b) 
in preventing defendant from showing the fair and reason- 
able value of the services rendered by the plaintiff. 


2. The Court erred in permitting plaintiff to base his 
recovery upon an implied contract to pay the usual and 
customary brokerage commission, instead of upon the fair 
and reasonable value of the services rendered. 


3. The Court erred in permitting plaintiff to base his 
recovery upon an implied contract to pay the usual and 
customary brokerage commission since the evidence con- 
clusively and solely showed circumstances from which such 
implications could not be drawn. 


4. The Court erred in submitting the case to the jury 
contrary to defendant’s Request No. 4. 
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The further grounds of the motion for a new trial, 
alternatively asserted, are as follows: 


5. The Court erred in admitting evidence over the ob- 
jection of defendant, and in refusing to admit evidence 
offered by the defendant. Specifically, the Court erred in 
admitting in evidence a letter from Richard Livingston 
to Henry Chandler, dated June 16, 1958 (Plaintiff’s Ex. 
No. 9). 


6. The Court erred in refusing defendant’s requests for 
instructions to the jury, and in granting plaintiff’s requests. 


7. The Court erred in its charge to the jury, and in not 
correcting its charge to the jury as requested by the 
defendant. Particularly, the Court erred in charging the 
jury that for the plaintiff not to have been the procuring 
cause, the prospective purchaser and defendant as seller 
must have begun negotiations before plaintiff first con- 
tacted the purchaser. Counsel for plaintiff joined in the 
request of the Court to correct this error. 


8, And other grounds apparent upon the record of the 
trial of this case. 


Wurrerorp, Hart, Carmopy & Wison 
By Joun J. Wison 
815 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Defendant. 


I hereby certify that on the 12th day of June, 1961, 
I mailed a copy of the foregoing Motions as well as a 
copy of the annexed supporting memorandum, to Frank F. 
Roberson, Esq., Colorado Building, Washington, D. C., 
attorney for Plaintiff. 


Joun J. Wxson 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 642-59 
B. Franzuin Kany, Plaintiff 
v. 
NationaL Savines anp Trust Company, Defendant 
Filed June 27, 1961 
Order 


Upon consideration of the Defendant National Savings 
and Trust Company’s Motion for a New Trial and for 
Judgment N.O.V., and of the Points and Authorities filed 
in support of said motion and of the Opposition thereto, 
filed by Plaintiff B. Franklin Kahn, and the Court being 
fully advised in the premises, it is by the Court, this 
27th day of June, 1961, 


Oxperep, Apsupcep and Decerep That the said Motion 
be and the same is hereby, denied. (ef. Moore & Hill, 
Ine. v. Breuninger, 34 App. D.C. 86.) 


(signed) Cartes F. McLavcuum 
Judge 
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| YNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Civil No. 642-59 
B. Franxiry Kaun, Plaintiff. 


v. 


Nationan Savrincs anp Trust Company, As Successor 
Trustee for the Alonzo Bliss Properties, 
Washington, D. C., Defendant. 


Notice of Appeal 
[Filed July 10, 1961] 


Notice is hereby given this day of July, 1961, that 
defendant, National Savings & Trust Company, as succes- 
sor trustee for the Alonzo Bliss Properties of Washington, 
D. C. hereby appeals to the United States Court of Appeals 
for the District of Columbia from the judgment of this 
Court entered on the 8th day of June, 1961 in favor of 
plaintiff, B. Franklin Kahn against said defendant. 


Joun J. WiLtson 
Attorney for 
Defendant, National Sav- 
ings and Trust Company 
as successor trustee for the 
Alonzo Bliss Properties of 
Washington, D. C. 


Mail Copy to: 


Messrs. Hocan & Harrson 
(Attention: Frank F. Roberson, Esq.) 
Colorado Building 
Washington 5, D. C. 
Attorneys for Plaintiff 
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IN THE 


United States Court of Appeals 


For tue Disrricr or CoLumsi1a Crecoir 
No. 16,567 


Nationay Savines & Trust Company, As Successor Trustee 
for the Alonzo O. Bliss Properties, Appellant 


v. 


B. Frankuin Kann, Appellee 


Appeal From the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an ex contractu action by a real estate broker to 
recover a commission as the procuring cause of a sale by 
appellant to the Brotherhood of Carpenters and Joiners of 
. real estate located in the District of Columbia. This action 
| was consolidated upon motion of appellant with a similar 
claim of other brokers (Dixon group), and the two actions 
were jointly tried before District Judge McLaughlin and a 
jury, resulting in a verdict in favor of appellee in the in- 
stant case and in favor of appellant in the case of the other 


2 


brokers. Judgment was entered upon appellee’s verdict 
on June 8, 1961, and appellant filed a notice of appeal there- 
from on July 10, 1961, (JA 332) appellant having filed 
timely motions for new trial and for judgment n.o.v. which 
were denied by the trial judge on June 27, 1961. The jur- 
isdiction of this Court is invoked under 28 U.S.C. 1291, 62 
Stat. 929. 


STATEMENT OF CASE 
Pleadings and Pretrial Order 


Appellee, a real estate broker, instituted his civil action 
(JA 7) against appellant to recover a real estate brok- 
er’s commission of approximately $61,000 on the claim that 
he was the procuring cause of the sale for approximately 
$2,000,000 by appellant to the Brotherhood of Carpenters 
and Joiners of a tract of land containing over 60,000 square 
feet and located at Second Street and Constitution Avenue, 
N. W., Washington, D. C. Appellee relied upon written 
authorization from the defendant to offer the real estate 


for sale at a price of $1,800,000. Appellee also averred an 
‘understanding’? for the payment of the ‘¢ysual and cus- 
tomary broker’s commission’’ of 5% upon the first $50,000 
of the gross sales price plus 3% of the excess of the gross 
sales price over the first $50,000. 


In its answer (JA 9), appellant did not dispute the 
written authorization, nor the authority of appellant’s 
agent in executing and delivering the same to appellee; but 
appellant denied that appellee was the procuring cause of 
the sale, or that appellee procured the offer to purchase or 
initiated the interest of the Brotherhood in the property; 
and averred that the sale was made through appellant’s 
own efforts. 


At pretrial appellee relied upon ‘‘a written contract from 
Bliss Properties to offer the property for sale, dated May 


1The Dixon group are not prosecuting an appeal from the verdict and 
judgment in their case. Hence, rarely will they be referred to in this brief. 
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20, 1958’’; and claimed ‘‘the usual and customary real 
| estate broker’s commission’’ of $60,734.62 plus 6% interest 
from date of closing (JA 11). Appellee made no elec- 
tion at pretrial to proceed upon the basis only of an implied 
agreement to pay ‘‘the usual and customary real estate 
broker’s commission’’; nor did appellee renounce at pre- 
| trial any right to recover on the basis of a quantum meruit. 


At pretrial appellant, in controverting that appellee was 
the procuring cause of the sale, asserted that the Brother- 
hood became aware of the property and was interested in 
its purchase for a headquarters site long before the activity 
of appellee; that the sale price of $1,991,154 was fixed in 
negotiation between representatives of the Brotherhood 
and an official of Bliss Properties, and the contract of sale 
was prepared by officers of appellant and submitted to 
representatives of the Brotherhood pursuant to a written 
proposal of the Brotherhood, addressed to appellant; and 

| that in no way did appellee act as an intermediary. Appel- 
lant gave notice that it would contest, as well, the claim of 
appellee that the basis for his damages, if successful, would 
be ‘‘the usual and customary real estate broker’s commis- 
sion’’ (JA 17). 


Evidence at the Trial 


In 1911, the late Alonzo O. Bliss created a voluntary trust 
in which he placed a number of pieces of real estate located 
in the District of Columbia. Among the properties was a 

large plot at Second Street and Constitution Avenue, 
N. W., consisting of over 60,000 square feet. In later years 
this land was rented to an oil company for a gasoline sta- 
tion, and at the time of the events involved in this suit, a 
ten-year lease was outstanding in favor of the Sinclair Oil 
Company. In about 1952, the National Savings & Trust 
: Company was substituted as Trustee under the Bliss Prop- 
erties Trust, and thus had legal title to the properties. 
: The business of renting and operating the properties, most 
(of which consisted of apartment houses, was conducted 
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under the name of ‘‘Bliss Properties’’ from an office main- 
tained on Columbia Road, N. W., this city, by Mr. James 
MeD. Shea, who acted as general manager and who was also 
sometimes described as secretary and treasurer. The 
ground at Second Street and Constitution Avenue, N. W. 
(sometimes also referred to as being located on Louisiana 
Avenue) had been the subject of much interest on the part 
of real estate brokers for many years, and different offers 
to purchase had been submitted to Mr. Shea, but none had 
been sufficiently attractive to be acceptable (JA 234-8). 


The beneficiaries of the Bliss Properties Trust have been 
three generations of the Bliss family, and their respective 
interests were represented by bonds issued by the Trust. 
These beneficiaries were called bondholders and meetings 
were held by them from time to time to decide whether 
to sell property of the Trust or acquire other ones, or to 
pass upon business questions relating to the maintenance 
of the assets of the Trust. The National Savings & Trust 


Company exercised virtually no independent judgment in 
the matter but was guided by the wishes of the majority of 
the bondholders (JA 234-237, Tr. 675-678). 


At the general convention in 1954 of the Brotherhood of 
Carpenters and Joiners, it was decided to move the head- 
quarters of the Brotherhood from Indianapolis, Indiana to 
Washington, D. C. In the summer of 1957 Mr. Hutcheson, 
president of the Brotherhood, while in Washington on busi- 
ness, was shown the property at Second Street and Consti- 
tution Avenue, N.W., along with other properties, in an 
automobile ride around the city conducted by Mr. Blaier, 
the second vice president of the Brotherhood who was sta- 
tioned in Washington. In October 1957 the Brotherhood 
sent out a referendum to its membership of over 800,000 to 
ratify the action of the 1954 convention in transferring the 
headquarters to Washington; and a favorable vote upon 
this referendum was calculated, and thereupon reported to 
the membership, in November 1957 (JA 160-161, 172). 
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On October 24, 1957, Mr. Nathan Poole, vice president of 
Boss & Phelps, Inc., an old established real estate concern 
in Washington, wrote to the president of the Brotherhood 
in Indianapolis, transmitting a plat or map which indicated 
various sites that might be attractive to the Brotherhood 
for the construction of a headquarters building, and one of 
the sites was the Bliss tract at Second Street and Consti- 
tution Avenue, N.W. (JA 230-233; Def’s Exs. 8, 8A). 


In November 1957 appellee, a real estate broker in the 
District of Columbia, became interested in the Bliss tract, 
and he testified that he called upon Mr. Shea to discuss the 
property. In March 1958 an architect-friend of appellee 
informed appellee that the Carpenters Brotherhood was 
| planning to move its headquarters to Washington, and sug- 
' gested that appellee get in touch with a local representative 
! of the Brotherhood named Johnson. Appellee contacted 
: Johnson who stated that he had no authority in the matter, 
and who advised appellee to communicate direct with the 


headquarters of the Brotherhood in Indianapolis, giving 
| appellee the name and address of Mr. Richard Livingston, 
the general secretary (JA 24, 30-31). 


In the meantime, in February 1958, the Brotherhood ap- 
pointed a site selection committee, consisting of Mr. John 
Stevenson, the executive vice president, Mr. Richard Liv- 
ingston and a Mr. Henry Chandler, to choose a site for the 
contemplated headquarters building in Washington. At 
: that time both Messrs. Stevenson and Livingston had their 
: Official address in Indianapolis, Indiana and Mr. Chandler 
| lived in Atlanta, Georgia (JA 161). Mr. Richard Livingston 
testified that, at the time of the appointment of the Site 
Selection Committee, he had a blueprint of the Bliss tract 
and knew of the property as a possible site for the head- 
quarters building (JA 185). 


In March 1958 Mr. Richard Livingston began talking 
about the question of a location here for the headquarters 
' building with a brother, Mr. Harry Livingston, who was 
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located in Washington, and in these conversations Mr. 
Harry Livingston directed his brother’s attention to the 
Bliss tract and promised to check up on details regard- 
ing it (JA 172-174, 260-261). 

On May 12, 1958 appellee telephoned Mr. Richard Liv- 
ingston, introducing himself and soliciting the Brother- 
hood’s interest in the property, and he promised to send 
details to Mr. Livingston (JA 32). At about the same time 
appellee began the preparation of a brochure in order to 
present various phases of the property to the Brotherhood 
(JA 88-89). On May 15, 1958 appellee called upon Mr. Shea, 
bringing with him his own form of an exclusive listing and 
seeking to have Mr. Shea authorize him to offer the prop- 
erty for sale (JA 35). (Appellee testified that he identified 
his prospect as the Brotherhood (JA 36), but Mr. Shea 
testified that at no time prior to September 29, 1958 did 
appellee identify his prospect (JA 240-1). 

The form of exclusive listing submitted by appellee to Mr. 
Shea provided for a ‘‘usual and customary brokerage com- 
mission’’ in the event that appellee made the sale. Mr. 
Shea refused to execute such a paper and both he and ap- 
pellee were in agreement at the trial that the subject of 
commission was not otherwise referred to between them. 
Mr. Shea informed appellee that he would sign a simple 
listing, non-exclusive in character and without permission 
to place a sign upon the premises. The figure of $1,800,000 
was mentioned by Mr. Shea, and on May 20 appellee pre- 
sented to Mr. Shea the following letter, written on appel- 
lee’s stationery and addressed to appellee, which Mr. Shea 
signed (JA 35-36, 68-69) : 

‘This will authorize you to sell Lots 805 and 807 in 
Square 574, Washington, D. C., for One Million, Fight 
Hundred Thousand Dollars ($1,800,000.00). 

“This is not an exclusive listing and you are not au- 


ee to place a sign upon the property.”’ (Pl’s 
. 3). 


Thereafter, appellee had the following contacts or com- 
munications with Mr. Richard Livingston: On May 23 ap- 
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pellee telephoned Mr. Livingston to get the exact name of 
the Brotherhood and the names of the members of the Site 
Selection Committee; on or about May 26, without any 
covering letter, appellee sent three copies of his brochure 
to Mr. Livingston in Indianapolis (JA 178-9); on June 2 
Mr. Livingston telephoned appellee ‘‘as a courtesy call’’, to 
thank him for the brochure and was told that the Commit- 
tee expected to come to Washington in the near future (JA 
184) ; on July 1 appellee sent a brief letter to Mr. Livingston 
with enclosure of a photograph taken from a newspaper, 
and referred to the property in question as ‘‘our Louisiana 
Avenue site”’ (JA 50-51) ; on August 12 appellee telephoned 
Mr. Livingston at Indianapolis to find out when they were 
coming to Washington, and was told by Mr. Livingston that 
they would be in Washington soon and if it was convenient 
when they got there, he would telephone appellee (JA 191). 


There were no other contacts between officers of the 
Brotherhood and appellee, and none at all after May 20, 


1958 between appellee and Mr. Shea or any other repre- 
sentative of appellant or ‘‘Bliss Properties”’, until Sep- 
tember 29, 1958 (JA 100). 


On or about September 22, 1958 the Site Selection Com- 
mittee of the Brotherhood, then consisting of five members, 
came to Washington to determine upon a site, and they 
stopped at the Washington Hotel. They viewed a number 
of potential sites (JA 164). Mr. Harry Livingston showed 
the Bliss tract to members of the Committee and urged 
them to select it for their headquarters (JA 263). Mr: 
Richard Livingston attempted to reach appellee by tele- 
phone at the latter’s office but there was no answer (JA 
191-192). Mr. Richard Livingston was given Mr. Shea’s 
name and telephone number by his brother Harry, who had 
been a tenant for a number of years in one of the apartment 
houses owned and operated by Bliss Properties, and Mr. 
Richard Livingston telephoned Mr. Shea (JA 173, 194). 
Mr. Shea told Mr. Richard Livingston that he was coming 
downtown and would stop to see him and his associates at 


8 


the Washington Hotel. There was a brief meeting at the 
hotel and versions of Messrs. Livingston and Stevenson on 
the one hand and of Mr. Shea on the other, vary as to part 
of the conversation, but they agree on one point, namely, 
that nobody mentioned appellee’s name (JA 195, 214, 243). 
Messrs. Livingston and Stevenson testified that they asked 
Mr. Shea if he had a broker, and that Mr. Shea said he did 
not (JA 168, 213). Mr. Shea denied that this inquiry was 
made of him and testified that, instead, he asked the mem- 
bers of the Committee if they had a broker in the transac- 
tion, to which they replied in the negative (JA 243). At this 
meeting Mr. Shea quoted a price of $33 a foot, and when 
the Committee asked him how they should make an offer, 
he told them to communicate with Mr. Herman Lauten, 
Trust Officer of appellant (JA 244). 


On September 26, 1958 the Brotherhood transmitted by 
mail from Indianapolis a written offer to appellant in ac- 
cordance with the figure previously given them by Mr. 


Shea (JA 170). This brought the price up to nearly 
$2,000,000, instead of the $1,800,000 mentioned in the listing 
given by Mr. Shea the previous May to appellee. On Sep- 
tember 29 the bondholders of Bliss Properties met and con- 
sidered the written proposal of the Brotherhood and voted 
to have appellant prepare and submit to the Brotherhood a 
form of contract of purchase and sale based upon the figure 
of $33 per square foot (JA 271). Thereupon Trust Officer 
Lauten and another officer of the Bank, Mr. John W. Crow 
(later deceased) undertook on the same day the preparation 
of the contract. During this preparation, appellee came 
into the Bank and was referred to these two gentlemen (JA 
293). It seems that earlier on the same day (September 29) 
appellee had telephoned Mr. Livingston at Indianapolis to 
find out when the Committee was coming to Washington, 
and Mr. Livingston had told appellee that they had been in 
Washington the preceding week and that, as a result, they 
had dispatched an offer to appellant for the purchase of the 
property (JA 205-206). At the Bank, appellee insisted that 
he had a written authorization and was being ignored, but 
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he did not have a copy with him (JA 274). Messrs. Lauten 
and Crow were skeptical, and at appellee’s insistence Mr. 
Lauten got Mr. Shea on the telephone (JA 55, 294). Mr. 
Shea did not remember giving appellee any authority and 
it was not until appellee identified himself on the telephone 
that Mr. Shea remembered (JA 56). The next day appellee 
brought Mr. Shea’s letter into the Bank to show it to 
Messrs. Lauten and Crow, stating that it was not as broad 
an authorization as he tried to get from Mr. Shea (JA 298). 


On October 1, 1958 Mr. Lauten telephoned Mr. Living- 
ston at Indianapolis, telling him that appellee was claiming 
commission on the sale of the Bliss tract, and asking what 
his records showed about appellee’s activities toward pro- 
curing the sale. Mr. Livingston replied that he would go 
through his records and communicate with Mr. Lauten, and 
two days later he called Mr. Lauten back. Mr. Livingston 
stated that there had been literally dozens of Washington 
real estate brokers who had submitted properties to the 
Brotherhood and that nine out of ten of the brokers had 
submitted the Bliss tract. Mr. Livingston named two 
‘ brokers, one of whom was Mr. Nathan Poole of Boss & 
Phelps, and he stated that the president of the Union had 
looked at the property in 1957 when he was in Washington. 
Mr. Livingston added that he had talked to appellee on the 
telephone about the property, but he gave appellee no 
credit in connection with their determination to purchase 
the property (JA 276-277). 


Several days after the second conversation on the tele- 
phone between Mr. Lauten and Mr. Livingston, Mr. Lauten 
mailed the contract of sale to the Brotherhood. A change 
was thereafter made in the contract, requiring appellant 
to exercise its right to terminate the oil company’s lease 
instead of the Brotherhood purchasing the property sub- 
ject to the lease, and the formal execution of the contract 
was not completed until October 31, 1958 (JA 272). The 
contract as executed contained the mutual representations 
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that ‘‘No broker has been instrumental in developing this 
sale and no brokerage is due or payable hereunder”’ (Def’s 
Ex. 9). The sale was consummated the following March, the 
exact price being $1,991,154 (JA 9-10). 


This detailed narrative has been given, not because any 
contention is being made by appellant as to the weight of 
the evidence, but in order that the Court may have a fairly 
full background against which to evaluate the errors 
claimed by appellant to have been committed by the lower 
court in rulings made during the trial and upon appellant’s 
motion for a judgment n.o.v. Broadly speaking, these 
rulings related to the criteria for a broker to have been 
“‘the procuring cause’’ of a sale; the nature of appellee’s 
cause of action and the measure of his damages if he be 
the procuring cause; and the scope of cross-examination of 
appellee. 


Rulings of the Trial Judge 


a. Bases for errors relating to (1) appellee’s cause of action, 
(2) measure of damages, (3) failure of proof, (4) improper 
iki and restriction of appellant's cross-examination of ap- 
pellee, and (5) failure to direct verdict or to enter judgment n.0.v. 


In the course of appellee’s direct examination, when he 
was describing his visit to Mr. Shea’s office on May 20, 
1958 when he obtained the “‘listing”’, appellee testified as 
follows (JA 38): 


“I told Mr. Shea I had a lot of work to do and I 
wanted to be protected for the time and expense I put 
in and I further told Mr. Shea that the law required a 
written listing and for both of those reasons I asked 
Mr. Shea to sign this.”’ 


Thereafter, appellee identified the brochure which he 
prepared (Ex. 4) (JA 39-40) and testified at great length 
in description of its contents (JA 39-47). His counsel 
asked him what he did ‘‘in connection with the sale of this 
property’’ between July 1, 1958 and August 12, 1958 (JA 
51), and he replied that he studied the property with his 
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architect-friend (JA 51). Appellee’s counsel asked his 
client about his telephone conversation with Mr. Living- 

, ston on Septemebr 29, 1958 (JA 54),? and further in- 
quired: 


‘“Were you upset by this?’’ 


to which appellee responded: 


‘‘Nine months—yes. Nine months’ work.’’ 


Later, in his direct examination, when appellee was de- 
scribing his visit to the Bank on the afternoon of Septem- 
ber 29, 1958, he testified that he ‘‘went back and tried to 

| convince them [Messrs. Lauten and Crow] of the amount 
of work I had been doing.’’ (JA 56). Again, in describ- 
ing a visit to the office of Mr. Shea on October 2, 1958, 
appellee testified (JA 60): 


‘*T again tried to impress him with the amount of work 
I had done, how hard I had worked, the toil that had 
gone into the brochure.”’ 


At the beginning of the cross-examination of appellee, he 
| Was interrogated about the unwillingness of Mr. Shea to 
| sign appellee’s listing form which contained provisions for 

exclusive listing, placing a sign upon the property, and the 
payment of a ‘‘usual and customary brokerage commis- 
' sion’’, and Mr. Shea’s statement as to what he would be 
. willing to sign (JA 66-69). Specifically, appellee testified 
that Mr. Shea said (JA 68): 


‘The only thing I will give you is, I will authorize you 
to sell this for $1,800,000, and be sure you state it is 
not exclusive. And you don’t have any right because 
this whole thing is all wrong.’’ 


2It was in this conversation that Mr. Livingston told appellee that his 
| Committee had been in Washington the preceding week. 
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After testifying that nothing was said about commis- 
sions, the following question and answer occurred (JA 
69): 

“<Q. Did you suggest to him [Mr. Shea] that the 
document you would prepare would or would not con- 
tain a provision for commission? 

“A I didn’t suggest anything. He suggested to me 
what he would sign. T didn’t make any suggestion. He 
made it clear what he would sign.”’ 


In view of appellee’s answers on direct examination as 
to the amount of work he had done for nine months [No- 
vember 1957 to September 1958], appellant’s counsel under- 
took a detailed cross-examination of appellee as to the de- 
scription of such work (JA 71-82), and was interrupted 
by appellee’s counsel with an objection that this line of 
examination was improper since his action was not based 
upon a quantum meruit (JA 82). Appellant’s counsel 
replied that appellee had conceded that his listing form, 
containing 2 provision for the payment of a ‘‘usual and 
customary brokerage commission’’, had been rejected by 
Mr. Shea, and that Mr. Shea said that he would sign 
nothing beyond that which he actually did sign on May 
20, 1958 (JA 82-83), so appellant should be permitted to 
continue with the line of cross-examination which had been 
interrupted since there was no factual basis for anything 
but a quantum meruit (JA 83). The trial judge over- 
ruled appellee’s objection and the cross-examination re- 
garding work and expense details continued (JA 84). 


Again, appellee’s counsel interrupted this line of cross- 
examination stating, among other things (JA 110): 


‘In other words, I am not entitled to the reasonable 
value of my services. T am entitled either to what we 
are suing for, breach of implied contract, or I am not 
entitled to anything. 

“Therefore, it is srrelevant how much we spent on 
the brochure, how many telephone calls we made, how 
long in @ certain week we worked on this.’ 
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Appellant’s counsel replied that appellee’s own testi- 
mony had shown that the payment of the usual and custom- 
ary commission had been rejected by Mr. Shea, and hence, 
no agreement to that effect could be implied by the appellee 
(JA 112). Appellant’s counsel added that appellee had 
failed to disclose his present position at pretrial (JA 115). 


Thereupon, appellee’s counsel announced that he ‘‘re- 
nounced’’ quantum meruit (JA 115). Appellant’s counsel 
replied that he would not acquiesce in such abandonment; 
and the trial judge recessed the trial so counsel could pre- 
pare memoranda overnight (JA 116). At the beginning of 
court the following morning, the judge announced that he 
was ready to rule, stating, in part, as follows (JA 116-117): 


“TI have concluded, gentlemen, in the circumstances 
of this case in which there is withdrawn from the case 
any claim by the plaintiffs for recovery under the 
quantum meruit theory, and that all plaintiffs rely on 
the commission theory solely—if they are not entitled 
to recover on the commission theory they are not en- 
titled to recover anything—the Court concludes that 
the case should proceed on the commission theory and 
not on the quantum meruit theory. 

ice @@ @ 

**Counsel for the defendant may take exception in 
any way he sees fit to the ruling of the Court as an- 
announced. 

‘““Mr. Witson: I take it I don’t need to take excep- 
tion, as a matter of technicality, Your Honor. 

“Tue Court: That is right. 

‘““Mr. Wirtson: I disagree with Your Honor and 
regard it as a point of error which we save.”’ 


Thereupon, appellant’s counsel stated (JA 117): 


‘““Mr. Wrison: I take it that you saw my suggestion 
that this was within the scope of direct examination. 

“Tur Court: Yes. 

‘““Mr. Witson: I am faced with the statement of 
this man that nine months’ work has gone down the 
drain and I am not going to be able to penetrate it on 
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cross-examination. Am I correct in inferring that is 
your conclusion?’’ 


After further colloquy the judge stated (JA 118): 


«ce * * T am going to withdraw from the jury all 
evidence on the value of this service and also with- 
draw from the jury any reference made by the plain- 
tiff to the nine months’ labor.”’ 


to which counsel for the appellant replied that he did not 
believe that that would cure the situation (JA 118). 


Thereupon, the trial judge addressed the jury (JA 118- 
120) concluding with the following remarks (JA 120): 


“Therefore, all the evidence which has been intro- 
duced in cross-examination as to the value of the 
services, the time spent by the plaintiff, and his asso- 
ciates and employees, in connection with this transac- 
tion, is expunged from the record so far as you are 
concerned and you will disregard that under the 
theory under which this case will proceed as the Court 
has outlined it to you. 

“Likewise, the testimony of the plaintiff in his direct 
examination that when he was told that the sale had 
been made directly between the owner and the Union 
that he was upset because he was concerned about the 
nine months of time, or effort, or work that he had put 
into this matter being lost, that is also to be disre- 
garded by you.” 


Appellant moved for a directed verdict at the end of 
appellee’s case in chief (JA 207), and at the end of the 
whole case (JA 300), and in each instance the motion was 
overruled. In connection with the foregoing, appellant 
submitted its request for instruction No. 4, which was denied 
by the trial judge.* 


Instead, the trial judge instructed the jury as set forth 
at JA 314-315. 


3 This request appears at JA 325-326. 
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Appropriate exception was taken to that portion of the 
charge by the following comment of counsel for appellant 
at the conclusion of the charge (Tr. 1455) : 


““Mr. Witson: May it please the Court, first, I re- 
peat the privilege which you have given us of having 
reciprocal exceptions to all of the prayers, and to the 
denial of our prayers and to the granting in part or 
indirectly or in substance of the other prayers.”’ 


Appellee’s requested instruction No. 4 provided in part 
as follows: 


“‘The jury is instructed that in the absence of an 
express agreement as to compensation, a seller who 
employs a broker impliedly agrees to pay him the 
‘usual and customary’ commission.’’ (JA 325). 


While the trial judge refused the foregoing requested 
instruction, it was adopted in effect in the quoted instruc- 
tion of the court on damages. 


Appellant’s motion for judgment n.o.v. (JA 329-330) 
contained the following grounds: 


“1, The Court erred (a) in permitting plaintiff to 
renounce a right of recovery upon quantum meruit, 
and (b) in preventing defendant from showing the fair 
and reasonable value of the services rendered by the 
plaintiff. 


‘**2. The Court erred in permitting plaintiff to base 
his recovery upon an implied contract to pay the usual 
and customary brokerage commission, instead of upon 
the fair and reasonable value of the services rendered. 


‘<3. The Court erred in permitting plaintiff to base 
his recovery upon an implied contract to pay the usual 
and customary brokerage commission since the evi- 
dence conclusively and solely showed circumstances 
from which such implications could not be drawn. 


‘““4. The Court erred in submitting the case to the 
jury contrary to defendant’s Request No. 4.’’ 
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b. Bases for errors relating to the element of procuring cause 
Aeret! avit’s 
Appellees 


request for instruction No. 6 was denied by 
the trial court. While the judge’s charge included some 
of the phrases of the request, important portions were not 
adopted by the judge. 


Upon the subject of ‘‘procuring cause’’, the trial court 
charged the jury as follows (JA 310-313) : 


*¢ As to the meaning of the term procuring cause, or 
as to the concept of procuring cause, you are in- 
structed as follows. 


“The procuring cause of a sale of real estate may 
be said to be that cause which originates a series of 
events which without a break in their continuity results 
in the accomplishment of the sale to a purchaser ready, 
willing, and able to buy, upon terms authorized to the 
broker by the seller. 


“Thus, the question of which party was the pro- 
curing cause of the sale of the property which took 
place is a question of fact which you, the jury, must 
determine from all the evidence in the case. 


“Tf you believe from a preponderance of the evi- 
dence that it was the agency of one of the plaintiffs, 
either Kahn or Dixon, and by that I mean the Dixon 
group, that was the procuring cause of the negotiation 
between the defendant Trust Company and the Union 
which resulted in the sale to the Union of the Second 
and Constitution Avenue property of which the de- 
fendant Trust Company was Trustee, and if you have 
also found that said plaintiff was properly authorized 
to sell the property, then the plaintiff which you so find 
to have been the procuring cause is entitled to recover 
even though you may further find that the negotia- 
tions and consummation of the sale were had between 
representatives of the Trust Company and the Union 
when such plaintiff was not present, and that the Trust 
Company was without knowledge that said plaintiff’s 
agency was the procuring cause of the said sale. 


4 This request appears at JA 326-327. 
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**On the other hand, ladies and gentlemen of the 
jury, if you find from the evidence that the Union was 
attracted to and interested in the property by the 
representative of the defendant Trust Company itself, 
or was attracted to and interested in the property as 
a result of anything or any agency other than the 
agency of any of the plaintiffs, and that as a result 
thereof the said defendant entered into negotiations 
with such purchaser for the sale of the property prior 
to the time that any of the plaintiffs brought the prop- 
erty to the purchaser’s attention, and that the sale of 
said property was made by the defendant Trust Com- 
pany as a result and outcome of a continuation of the 
negotiations theretofore entered into and brought 
about by its own efforts, then your verdicts as to the 
suit by the plaintiff Kahn and as to that count of the 
plaintiff Dixon’s suit which alleges that the Dixon 
group was the procuring cause of the sale, shall be 
for the defendants. 


“In other words, tf you are satisfied from the pre- 
ponderance of the evidence that the Union was first 
attracted to the property as a probable purchaser by 
its own efforts or the efforts of the Trust Company 
itself, and that negotiations were entered into between 
the Union and the Trust Company and were being car- 
ried on prior to the time any of the plaintiffs undertook 
to deal with this property, and that the Union bought 
the property as a result of said negotiations thereto- 
fore pending between the defendant Trust Company 
and itself and that such negotiations continued until 
the sale was made by the defendant Trust Company, 
then your verdict must be for the defendant Trust 
Company because in that view of the case it could not 
be said that the purchaser had been procured by any 
of the plaintiffs or that any of them were the procur- 
ing cause of the sale. 


‘In reaching a conclusion as to whether either of the 
plaintiffs Kahn or Dixon group were the procuring 
cause of the sale you may take into consideration the 
exertions and efforts made by each of them to sell the 

roperty, if you find that they did make any effort to 
o so, and you may also take into consideration all 
they said and did in connection with the property and 
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determine whether or not either of them was the pro- 
curing cause of the sale, or on the other hand, taking 
into consideration all the facts and circumstances, 
determine whether or not the sale was made through 
the efforts of the Trust Company itself or as a result 
of anything or any other agency other than the agency 
of any of the plaintiffs and. as a result of negotiations 
between the defendant Trust Company and the Union, 
independent of these plaintiffs.”’ (Emphasis sup- 
plied) 


Referring to the above-quoted portion of the judge’s 


charge, the following colloquy occurred at the Bench when 
counsel were making their objections (JA 321-323) : 


“Mp. Wuson: In the course of your charge you 
have said in effect the following. Even if the Union’s 
interest in the property began before the plaintiffs’ 
contact, the negotiations between the Union and the 
Trust Company had to begin before the Union’s atten- 
tion was called to the property by these brokers. In 
other words, you interposed the necessity for negotia- 
tions to have begun before the broker’s contact with 
the Union. 

‘‘Now, I think that is not the law, sir, and I am not 
sure you really meant to say that, but you have clearly 
made it out here and repeated it both affirmatively 
and negatively, the effect of which was to say that we 
had to begin our negotiations in order to cut off the 
interest that is barred by the contact of these brokers. 


‘Mp. Roserson: Your Honor, I concur with Mr. 
Wilson on that. I meant to mention that. I don’t 
want any error in this case and I don’t think that the 
Bank’s efforts to negotiate must have begun prior to 
the brokers’. In other words, the basic issue is 
whether we are the procuring cause. 


“Te Court: With the Union? 


‘Mp. Roperson: That’s right. In other words, if 
we had simply gotten our authorization and done 
nothing thereafter, hadn’t become the procuring cause, 
since we did not have an exclusive I don’t think the 
Bank would have been precluded from going ahead and 
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negotiating and selling it. But since we did not have 
an exclusive I think regardless of when they began 
their negotiations, if they began any, that there would 
not—it would not have to be prior to the time that the 
brokers were authorized. I think Mr. Wilson is correct 
about that. * * * I don’t want error® (Tr. 1459). 


scene oe * 


“Tur Court: I don’t think that is sufficient to con- 
vince the Court that there is confusion and to re- 
instruct them on that. 

‘““Mr. Witson: I take exception. 


“THe Court: Yes”’ (Tr. 1459). 
STATEMENT OF POINTS 


1. In a suit by appellee-broker upon a non-exclusive 
brokerage listing for recovery of a brokerage commission, 
the trial court erred in refusing to grant appellant-owner’s 
instruction that it had the right to sell its property, itself, 
and that appellee, to recover, must therefore show that he 


was the proximate, predominating and efficient cause of the 
sale of the property. 


(a) The trial court further erred in instructing the 
the jury that appellee, to recover, need only prove by a 
preponderance of the evidence that he was the pro- 
curing cause of negotiations between appellee and the 
Union-purchaser while, on the other hand appellant, 
to prevail, must prove by a preponderance of the evi- 
dence that he entered into negotiations with the Union 
prior to any activity by appellee. 


5 As the Bench conference was about to conclude, appellee’s counsel stated 
the following (JA 324): 


‘*Mr. Roperson: Your Honor, I didn’t want the fact that I con- 
curred in Mr, Wilson’s point about the priority to be taken that I thought 
it was material. I don’t think there is any substantial proof in this case 
that the Union was the procuring cause—that the bank was, regardless 
when it originated its sales efforts. So I don’t think it is material and 
I didn’t want the record to appear I did think so. 

“<I would prefer that priority business be straightened out but I don’t 
think it is material.’’ 
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2. Where the non-exclusive brokerage listing, as signed, 
contained no express promise to pay a usual and cus- 
tomary commission, and appellee’s testimony revealed no 
basis to imply that appellant agreed to pay such a commis- 
sion, but, to the contrary, clearly showed that appellant 
rejected payment upon such a basis, the trial court erred: 


(a) In refusing to grant appellant’s motions for a 
directed verdict and/or for judgment n.o.v., appellee 
having elected to recover under an implied contract a 
usual and customary commission or nothing; 


(b) In refusing to grant appellant’s requested in- 
struction that appellee’s recovery, if any, must be 
based upon the fair and reasonable value of his 
services ; 


(c) By allowing appellee to renounce any claim 
upon a quantum meruit, and to recover a usual and 
customary commission, and in instructing the jury that 
if they found that there was a usual and customary 
commission in the District of Columbia, then appellee 
was entitled to that commission; 


(d) In ruling that a usual and customary commis- 
sion could be shown to exist in the District of Columbia 
despite the fact that it is illegal because it is violation 
of the antitrust laws; 


(e) By striking all of appellee’s testimony, devel- 
oped upon cross-examination, as to the value of his 
services, and in instructing the jury that appellee’s 
recovery was to be based only upon a usual and cus- 
tomary commission, if such existed in the District of 
Columbia. 


(f) In preventing appellant from conducting cross- 
examination of appellee within the scope of the direct 
examination and in order to show the fair and reason- 
able value of his services, the direct examination hav- 
ing developed time and again how hard appellee had 
worked, and how much time he had put in, in his efforts 
to make the sale. 
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SUMMARY OF ARGUMENT 


1. Appellant, which had granted only a bare non-exclu- 
sive listing to appellee, had the right to sell its property 
itself. There is no requirement that appellant, in order to 
prevail, must prove by a preponderance of the evidence 
that it entered into negotiations with the ultimate pur- 
chaser prior to any contact of the purchaser by appellee. 
To the contrary, it was incumbent upon appellee to estab- 
lish by a preponderance of the evidence that he was the 
proximate, predominant and efficient (procuring) cause of 
the sale in order to recover. Hecht Co. v. Whiteford 
(C.A.D.C. 1943) 78 App. D.C. 134, 137 F. 2d 929, cert. den. 
320 U.S. 795, 88 L. ed 479, rehearing den. 320 U.S. 816, 
88 L. ed 493. 


Accordingly, the charge that appellee need prove only 
that he was the procuring cause of negotiations between 
appellant and the ultimate purchaser, whereas appellant, 
to prevail, must establish that it entered into such negotia- 
tions prior to any contact by appellee, was patently er- 
roneous and highly prejudicial in view of the fact that there 
was no evidence that appellant and the Union had con- 
tacted one another prior to the time that appellee contacted 
the Union, and there was evidence from which the jury 
could have concluded that appellee was not the procuring 
cause of the sale. Such a charge was tantamount, under 
the circumstances, to a directed verdict for appellee. 


2. There was no express agreement to pay a usual and 
customary commission. Appellee’s own testimony not only 
failed to show that appellant tacitly agreed to the payment 
of such a commission, but to the contrary, revealed that 
appellant rejected payment based upon a usual and cus- 
tomary commission. Accordingly, there can be no implied 
contract that appellant and appellee agreed upon the pay- 
ment of a usual and customary commission. And, since 
appellee elected to recover solely upon a theory of implied 
contract, he failed to make out a case and appellant’s mo- 
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tion for directed verdict and motion for judgment n.0.v. 
should have been granted. 


Assuming, arguendo, that appellee is nevertheless entitled 
to recover, his recovery must be predicated upon a quasi- 
contract (or contract implied by law), the basis for which 
is the fair and reasonable value of his services. 


Thus, the better view is that where a brokerage con- 

tract is silent as to commission, there being no evidence 
to show or infer an agreement to pay a specified amount, 
' then recovery should be based on fair and reasonable value 
of the broker’s services. Hecht Co. v. Whiteford, supra; 
Zuckerman v. Martin (Mun. Ct. C. N.Y. 1960) 210 N.Y.S. 
2d 124. 


To establish a customary commission, it must be shown 
that the custom sought to be established (i.e., the charg- 
ing by brokers in the District of Columbia of a commission 
of 5% of the first $50,000 of the gross sales price and 
3% thereafter) was a definite, uniform and adhered to 
practice. United States Shipping Board Emergency Fleet 
Corp. v. Levensaler (C.A.D.C. 1923) 53 App. D.C. 322, 290 
F. 2d 297, aff’d per curiam 55 App. D.C. 398, 1 F.2d 1021, 
cert. den, 266 U.S. 630, 69 L. ed 477. Such is tantamount 
to a knowing acquiescence in price fixing. The Supreme 
Court has condemned the concerted adherence to a fixed 
price for brokerage commissions in the District of Colum- 
bia, as violative of Section 3 of the Sherman Act (15 U.S.C. 
3). United States v. National Assn. of Real Estate Boards 
(1950) 339 U.S. 485, 94 L. ed 1007. A custom can never 
be applied where it is illegal. In re Northern Ind. Oil Co. 
(7 Cir. 1951) 192 F. 2d 139. 


Upon direct examination, appellee testified to the details 
of the work he did to earn the commission sued for, and 
that when he heard that the sale had been made without 
him, he saw nine months’ work going for naught. Appel- 
lant cross-examined appellee about the work done, and time 
and cost involved, in order to show the fair and reasonable 
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value of the services rendered, but the trial judge struck 
out all of such cross-examination when appellee ‘‘re- 
nounced’’ any recovery upon a quantum meruit, and elected 
to proceed solely upon the basis of an implied contract to 
pay a usual and customary brokerage commission. The 
lower court permitted this to be done over the objection of 
appellant, despite the fact that neither appellee’s com- 
plaint, nor his pretrial memorandum, nor the pretrial 
order itself, gave any indication that appellee would rely 
solely upon such basis. 


All of the foregoing culminated in the trial judge re- 
1 jecting appellant’s request that the measure of damages 
be the fair and reasonable value of appellee’s services, 
and in submitting the case to the jury solely on the measure 
of a usual and customary commission. This was error, 
both on the basis of the evidence, and on the basis of the 
applicable decisions. 


ARGUMENT 
I 


| THE JURY WAS IMPROPERLY INSTRUCTED AS TO THE 


BURDEN OF PROOF AND THE ELEMENTS OF “PROCURING 
CAUSE” 


An owner has the right to sell his own property upon 
| such terms as he sees fit unless he expressly contracts away 
this right. Murray v. Towers (C.A.D.C. 1956) 99 U.S. App. 
D.C. 293, 239 F.2d 914; Hecht Co. v. Whiteford, supra. 
Thus, where, as here, appellant granted only a bare non- 
; exclusive listing to appellee (JA 68; Pl’s. Ex. 3), in order 
to recover appellee must show by a preponderance of the 
evidence that he was the ‘‘procuring cause’’ of the sale of 
| the property on terms acceptable to appellant. Hecht Co. 
|v. Whiteford, supra; Battle v. Price (C.A.D.C. 1934) 63 
App. D.C. 326, 72 F. 2d 377. 


Procuring cause is defined as the ‘‘direct and proximate’’ 
cause, Dawson v. Norris (Mun. Ct. App. D.C. 1954) 108 
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A. 24 538, at 539; First N ational Realty Corp. v. Blackwell 
Realty Co. (Mun. Ct. App. D.C. 1950) 77 A. 2d 319, at 320; 
or the ‘‘effectual cause’, O’Brien v. Morgan (Mun. Ct. 
App. D. C. 1954) 104 A. 2d 411, at 413; or ‘‘the approxi- 
mate cause; the cause originating a series of events, which, 
without break in their continuity, result in the accomplish- 
ment of the prime object,”’ Fernando R. Sari, Inc. v. West 
(D.C. Md. 1958) 160 F. Supp. 390, at 398. While the 
broker’s efforts need not be the sole cause, they must be 
the ‘‘predominating cause”’. Dawson v. Norris, supra; 
Fernando R. Sari, Inc. v. West supra. It is not enough 
that the broker’s efforts may have aided the sale, created 
favorable impressions, or indeed, planted ‘‘the very seed 
from which others reaped the harvest’’. Fernando R. Sari, 
Inc. v. West, supra, at p. 398; Battle v. Price, supra. 


Appellant’s requested instruction No. 6 covering ‘‘pro- 
curing cause’’ embodied the above undisputed principles 
of law. Nevertheless, the trial court refused this re- 


quested instruction, and in its stead instructed the jury 
as follows: 


“If you believe from a preponderance of the evi- 
dence that... Kahn... was the procuring cause of 
the negotiation between the defendant Trust Company 
[appellant] and the Union which resulted in the sale 
_., of the... property... then the plaintiff .. . is 
entitled to recover... 7’ (JA 311). 


* * e 


“On the other hand, ... if you find ... that the 
Union was attracted to and interested in the property 
by the representative of the defendant Trust Company 
itself, or. . - as a result of anything or any agency 
other than... the... plaintiff [s] and that as a result 
thereof the said defendant entered into negotiations 
with such purchaser... prior to the time that... 
plaintff{s] brought the property to the purchaser’s 
attention, and that the sale of said property was made 


— 


6 See JA 326-327. 
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.as a result and outcome of a continuation of the 
negotiations theretofore entered into . . . then your 
verdict shall be for the defendant[s]. 


“In other words, if you are satisfied from the pre- 
ponderance of the evidence that the Union was first 
attracted to the property as a probable purchaser by 
its own efforts or the efforts of the Trust Company 
itself, and that negotiations were entered into between 
the Union and the Trust Company and were being car- 
ried on prior to the time... plaintiff[s] undertook 
to deal with this property, and that the Union bought 
the property as a result of said negotiations thereto- 
fore pending ... then your vedict must be for the 
defendant Trust Company....’’ (Emphasis supplied) 
(JA 311-312). 


Tn essence the trial court’s instruction as to the procur- 
ing cause prohibited appellant from prevailing unless the 
jury believed from a preponderance of the evidence that 
appellant entered into negotiations with the Union prior 
to any activity by appellee. There is not a single case 


in this jurisdiction which supports such a startling reversal 
of all accepted concepts of brokerage law. Indeed, appel- 
lee’s own counsel concurred in appellant’s objection to this 
charge, pointing out that the ‘‘basic issue’? was whether 
appellee was the ‘‘procuring cause’’ of the sale and not 
who was first in time.” 


It cannot be said under the facts of this case, as ap- 
pellee’s counsel later suggested (JA 324), that the above 
instruction was but ‘‘harmless’’ error. Here the evidence 
is uncontroverted that the Union and appellant had not 
begun negotiations with one another prior to appellee’s 
entrance upon the scene. Thus, the trial court’s charge 


7 Thus, following appellant’s objection to the instant charge, Mr. Roberson 
stated: 


“¢Your Honor, I concur with Mr, Wilson on that. I meant to mention 
that. I don’t want any error in this case and I don’t think that the 
Bank’s efforts to negotiate must have begun prior to the broker’s, In 
other words, the basic issue is whether we are the procuring cause,’ 
(Emphasis supplied) (JA 321). 
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was tantamount to a directed verdict against appellant, 
regardless of whether the jury believed the testimony of 
representatives of the Union that the Union was not caused 
to purchase the property as a result of appellee’s efforts 
(JA 202-203, 184), and notwithstanding the substantial evi- 
dence showing the Union knew of, inspected, and was in- 
terested in the property prior to appellee’s contacts and 
activities (JA 172-174, 185, 211, 214, 260-263). 

Assuming, arguendo, that the trial court’s charge as 
to procuring cause by appellant can be ignored,’ the portion 
of the charge relating to procuring cause by appellee is 
nevertheless in hopeless error. 


With regard to appellee, the trial court laid down a 
test of recovery based upon whether appellee had been the 
‘procuring cause of the negotiation’? between appellant 
and the Union (JA 311-312). The trial court thus, in effect, 
substituted appellant’s negotiations with the Union for 
appellee’s negotiations with the Union, and equated such 
to procuring cause. Nowhere in the law of this jurisdiction 
is there any support for such a test. As before set forth 
recovery of a commission by a broker is dependant upon 
whether the broker can establish by a preponderance of 
the evidence that he was the procuring cause of the sale. 
Hecht Co. v. Whiteford, supra; Battle v. Price, supra; 
Rieffer v. McGuire (Mun. Ct. App. D.C. 1947) 53 A. 2d 
785. Thus, as Judge Chesnut stated in F ernando R. Sari, 
Inc. v. West, supra, at p. 397: 

“In other words, to entitle a broker to recover com- 
missions for the sale or purchase of property, he must 
not only show his efforts or negotiations to accomplish. 
the sale or purchase, but he must show that the sale 
or purchase was accomplished as the result of such 
efforts or negotiations.” (Emphasis supplied) 


Admittedly, an owner cannot defeat a broker’s claim 
by preventing the broker from completing full performance 


8 An erroneous instruction is not cured by a correct conflicting instruction. 
Baltimore g Ohio B. Co. v. Morgan (App. D.C. 1910), 35 App. D.C. 195. 
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and concluding the negotiations himself or effecting a 
sham sale. Clark v. Morris (App. D.C. 1908) 30 App. 
D.C. 553; Zellan v. Winston (Mun. Ct. App. D.C. 1954) 
108 A. 2d 163. But, such action does not vary the test 
of procuring cause of the sale, for as this Court said in 
the leading case of Hecht Co. v. Whiteford, supra, at 78 
App. D.C. 135, 137 F. 2d 930: 


“¢ | | in such a case the burden of proof is always 
on the broker to show that he is the procuring cause 
... [of the leasing] subsequently made by the owner.’’ 
(Emphasis supplied) 


In view of the above, it is clear that the trial court 
erred by refusing® to grant appellant’s tendered instruc- 
tion on procuring cause, and that the instruction actually 
given thereon was prejudicially in error. 


rm 


WHERE THE OWNER HAS PREVIOUSLY AND EXPRESSLY 
REFUSED TO SIGN A LISTING PROVIDING FOR THE PAY- 
MENT OF A USUAL AND CUSTOMARY COMMISSION, THE 
LISTING ACTUALLY SIGNED MAKING NO MENTION OF 
COMMISSION, IT WAS ERROR TO HAVE ALLOWED BROKER 
TO RECOVER A USUAL AND CUSTOMARY COMMISSION. 


Appellee having elected to recover upon a theory of implied 
contract, it was error to allow broker to recover a usual 
and customary commission when there was no evidence to 
prove a mutual agreement by the owner and broker to 
that effect 


It is undisputed that the instant cause sounds in con- 
tract. There are only three types of ex contractu actions: 
those based upon an express contract; those based upon 
an implied contract; and quasi-contractual actions. Wil- 
liston on Contracts, Third Edition, §§3, 3A. See eg. 
Roebling v. Dillon (C.A.D.C, 1961) 109 U.S. App. D.C. 402, 
288 F. 2d 386, cert. den. US. ,6L. Ed 241, 


9A party is entitled to have his theory submitted to the jury if proper and 
there is evidence to support it. Metropolitan Life Ins. Co. v. Adams (Mun. 
Ct. App. D.C. 1944), 37 A. 2d 345. 
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The record is devoid of any express agreement whereby 
appellant was to have paid appellee a ‘‘usual and cus- 
tomary’’ commission. Thus, to recover appellee must do 
so on the basis of an implied contract or quasi-contract. 
At trial, appellee renounced any right to recover under 
quantum meruit and elected to recover either the usual and 
customary commission or nothing under a theory of an 
implied contract (JA 109-110, 115). 


While it is often stated that there are two types of 
implied contracts, implied in fact, and implied in law, the 
latter term is a misnomer at common law, an implicd-in- 
law contract being actually and more properly termed as 
a ‘‘quasi-contract’’. See LeMieus v. Tremont Lumber Co., 
Ltd. (D.C. La. 1944) 52 F. Supp. 117, aff’d 140 F.2d 387, 
and authorities cited therein. Implied contracts and quasi 
(or implied-in-law) contracts are distinct and not to be 
confused. G. T. Fogle & Co. v. United States (4th Cir. 
1943) 135 F. 2d 117, cert. den. 320 U.S. 971, 88 L. ed. 461, 
rehearing denied, 320 U.S. 813, 88 L. ed. 491; American La 
France Fire Engine Co. v. Borough of Shenandoah (3rd 
Cir. 1940) 115 F. 2d 866. 


In an implied contract, as in an express contract, there 
is an actual meeting of the minds or mutual assent, the 
only difference being in the manner in which assent is mani- 
fested. G. T. Fogle & Co. v. United States, supra; Wil- 
liston on Contracts Third Edition, § 3, p. 11. Thus, this 
court quoting from Williston On Contracts, in Roebling v. 
Anderson, (C.A.D.C. 1958) 103 App. D.C. 237 at 241, 257 
F. 2d 615, at 619 stated: 


“Contracts are express when their terms are stated 
by the parties and are often said to be implied when 
their terms are not so stated. The distinction is not 
based on legal effect but on the way in which mutual 
assent is manifested * * * [Contracts implied in fact 
are] obligations arising from mutual agreement and 
intent to promise but where the agreement and promise 
have not been expressed in words.” (Emphasis 
supplied) 
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Since an implied contract is predicated upon a meeting 
of the minds or mutual assent, Roebling v. Anderson, 
supra, it is axiomatic that the party seeking to recover 
under an implied contract must clearly prove a meeting 
of the minds on the terms under which recovery is sought. 
Matoil Service & Transport Co. v. Schneider (3rd Cir. 
1942) 129 F. 2d 392; Ill. Cent. R. Co. v. R.F.C. (D.C. Ky. 
1946) 68 F. Supp. 78, aff’d 177 F. 2d 201; Asheim v. 
Pigeon Hole Parking Inc. (D.C. Wash. 1959) 175 F. Supp. 
320. 


Accepting appellee’s version of the transaction with 
Mr. Shea as the sole and only version, it is inescapable that 
appellee failed clearly to establish a mutual agreement 
between Mr. Shea and himself that appellee was to receive 
a ‘‘usual and customary commission’’, should appellee have 
been successful in procuring the sale. 


According to appellee no express mention of commis- 


sion was ever made by Mr. Shea or appellee (JA 70). 
Appellee testified that he handed Mr. Shea a form of 
brokerage listing (being Pl Kahn’s Exhibit 2), which 
contemplated a number of things, amongst which were (a) 
the exclusive right to sell the property; (b) the right to 
put a sign upon the property; and (¢) an agreement to 
pay Mr. Kahn the ‘‘usual and customary brokerage com- 
mission’’ in the District of Columbia, if he were successful 
(JA 35-36). According to appellee, Mr. Shea refused to 
sign this document (JA 35), expressly denounced the 
provisions therein relating to the exclusive listing and to 
the right to put a sign on the property (JA 36), and 
told appellee that the only thing he (Mr. Shea) would 
sign was a listing authorizing appellee to sell the property 
for $1,800,000 (JA 69). More particularly, with regard 
to a commission, appellee testified (JA 68-69) : 


“Q. As he [Mr. Shea] talked to you, did you run 
a line through some of these items in No. 2 [ie. Pl. 
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Kahn’s Ex. 2, the listing which Mr. Shea refused to 
sign]? 
“A. I did. 

“<Q. Do you recall that you ran a line through every 
item to which he objected? 

“¢A, No, I don’t recall that because the subject was 
changed at that point. 

“Q, What do you mean by that? 

‘¢A. What I mean by that is, after he had picked it 
anart as to exclusiveness and sign, he said, ‘The only 
thing I will give you is, I will authorize you to sell 
this for $1,800,000 and be sure you state it is not ex- 
elusive. And you don’t have any right because this 
whole thing is wrong. 

“<Q. He didn’t object to the phraseology about pay- 
ment of a commission? 

‘cA. Tt was never mentioned. 

“<Q. Why didn’t you put it back in No. 3 [ie. Pl. 
Kahn’s Ex. 3, the listing which Mr. Shea did sign]? 

“A Because he had stated, ‘The only thing T will 
sign is, I will authorize you to sell this for $1,800,000, 
and be sure to state it is not an exclusive listing and 


that you have no right to put up any signs.’’ (Em- 
phasis supplied) 


The sum total of the foregoing is that, just as surely 
as if Mr. Shea had expressly said, “T will not pay you the 
usual and customary brokerage commission”’, he plainly 
implied as much. Indeed, that implication has to be con- 
ceded by appellee because, by appellee’s own testimony, 
Mr. Shea rejected appellee’s form of listing which con- 
tained a provision for a customary commission, and said 
that the only thing that he would sign, i.e., agree to, would 
be that which he did sign on May 20th, namely the listing 
of May 20th (PI. Kahn’s Ex. 3) and that listing in no wise 
mentions a ‘‘usual and customary’’ brokerage commission. 


Appellee’s testimony that on May 20, 1958, he believed 
he would be paid a usual and customary commission 
cannot, even if true, be the basis for an implied con- 
tract between Mr. Shea and himself, since the law is 
clear beyond any peradventure, that a mutual assent or 
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; agreement between the parties must be clearly proven. 
This testimony, at best, shows only what appellee believed. 
And in view of appellee’s testimony as to Mr. Shea’s con- 

| duet, it cannot be said that Mr. Shea clearly had a similar 
understanding. To the contrary, from appellee’s testi- 

. Mony, it is inescapable that Mr. Shea intended that a 
“usual and customary’’ commission was not to be paid. 


The above failure of proof was clearly brought to the 

' attention of the trial court (JA 112-113). However, the 

| trial court ignored the requirements of an implied con- 

tract, refused to grant appellant’s motion for a directed 

i verdict (JA 207), and refused to grant appellant’s motion 

for judgment n.o.v. By so doing the judge committed 
clear and prejudicial error. 


| (b) There being no agreement, express or implied, between the 
parties as to the payment of a usual and customary com- 
mission, appellant is liable, at most, to pay appellee only 
a fair and reasonable commission 


There was no express agreement here to pay a usual 
, and customary commission, and as before demonstrated, 
appellee utterly failed to establish an implied contract 
; whereby it was mutually agreed between Mr. Shea and 
himself that he was to recover a usual and customary 
commission, if successful. Accordingly, assuming, argu- 
endo, appellee’s express election to recover under an im- 
plied contract can be ignored, and assuming he was the 
| procuring cause of the sale, then the only remaining basis 
; upon which appellee can recover is one predicated on quasi- 
contract. 


Quasi-contract (implied in law) is not predicated upon 
‘mutual assent, Roebling v. Anderson, supra, but is a figment 
, of law created to prevent unjust enrichment. Burgess v. 
_ Grooms (Mun. Ct. App. D.C. 1951) 81 A. 2d 338. Ameri- 
can LaFrance Fire Engine Co. v. Borough of Shenandoah, 

supra. But since quasi-contract is essentially an equitable 
remedy, recovery thereunder is based upon equitable prin- 
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ciples of unjust enrichment and quantum meruit. See e.g. 
Nutt v. Minor (1852) 14 Howard 464, 14 L. ed. 500 (where 
there was no evidence to imply a contract, recovery was 
to be based upon quantum meruit); Barnard-Curtiss Co. 
v. Maehl (9th Cir. 1941) 117 F. 2d 7 (where the contract 
contained no provision as to compensation, recovery al- 
lowed upon fair and reasonable value of services). In 
other words, where services have been performed, but the 
parties have not agreed to a set price, the law to be fair to 
both parties, implies an agreement to pay the fair and 
reasonable value thereof. Schenley Distillers Corp. v. 
Kinsey Distilling Corp. (3rd Cir. 1943) 136 F. 2d 350."° 


In line with these principles, the better reasoned cases 
hold that where a broker is authorized to sell but there is 
no understanding as to commission, the broker, if success- 
ful, is entitled to the fair and reasonable value of his 
services. See e.g. Caminetti v. National Guaranty Life Co. 
(Cal. App. 1942) 132 P. 2d 318, 56 Cal. App. 2d 92; Zucker- 
man v. Martin (Mun. Ct. C.N.Y. 1960) 210 N.Y.S. 2d 124; 


White v. Pleasants (Sup. Ct. N. C. 1945) 36 S.E. 2d 227, 
295 N.C. 760; see also: Carey v. Albro (Sup. Ct. R.I. 1956) 
85 B.1. 459, 133 A. 2d 634 (the court noting that where there 
was an implied [in law] contract for broker’s fee, evidence 
as to fair and reasonable value was necessary) ; Benway v. 
Cole (Sup. Ct. N.H. 1954) 99 N.H. 51, 104 A. 2d 734 (hold- 
ing that jury can award less than prevailing rate) ; McEwen 


10In the Schenley case, plaintiff at a bankruptcy sale had purchased cer- 
tain warehouse receipts for goods in storage. The defendant claimed storage 
at the rate of 15¢ per barrel per month; the plaintiff claimed the storage 
rate was only 10¢, the amount stated on the warehouse receipts. The court 
in Schenley ruled that neither was right, holding as follows: 


“¢Sinee there is no true contract here involved because of absence of 
mutual assent between the parties, it is clear that plaintiff must be liable 
in quasi-contract to prevent unjust enrichment. This rule imposes no hard- 
ship upon plaintiff for it is only required to pay fair and reasonable 
warehouse charges—and these sums, for all we know may be more or less 
than those called for in the warehouse receipts which it now holds.’’ 
Schenley Distillers Corp. v. Kinsey Distilling Corp., supra, at p. 352. 
(Emphasis supplied) 
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v. Vollentine (Sup. Ct. Okla. 1918) 170 P. 490, 69 Okla. 130 
(in a stock sale a fair and reasonable commission held ap- 
plicable) ; c.f. Wright v. Monsour (1956 La. App.) 86 So. 
2d 586 (holding that where it is thoroughly understood 
| between the parties that a usual and customary commis- 
sion is to be paid, then such can be awarded). 


Insofar as this Court is concerned, Hecht Co. v. White- 
i ford, supra, resolves the question favorably to the appel- 
lant in accordance with these principles. 


The original complaint in Whiteford alleged there to 
have been an express promise by the defendant to pay 
plaintiff-broker a commission of 5% of the rental for the 
. original term of the lease and 5% of the rental for any 
renewal of the lease period. Defendant denied such an 
‘ agreement and denied that plaintiff was the procuring 
cause. 


At trial, plaintiff admitted, as here, that there had been 


; MO express agreement between the parties as to the pay- 
ment of the commission. Thereupon, plaintiff, by leave of 
court, and over the objection of the defendant, amended 
the complaint so as to base his claim upon an implied 
promise to pay the customary commission," and offered 


11‘¢The Court: I will permit you to amend it. You had better dictate your 
amendment into the record. 


‘*Mr, Wilkes (examining complaint): I move that I be permitted to amend 
paragraph 4 of the complaint to read as follows: 


‘The plaintiff, after having been employed by the defendant, and after 
having rendered the service referred to in this complaint, is entitled to a 
commission in accordance with the established custom in the District of 
Columbia at the time of employment and to and including the time of 
the leasing of the building to the United States * * * which customary 
commission is at the rate of five percent of the rental for the original 
term of the lease and five percent of the rental for the renewal period of 
said lease, said commission to be paid coincident with the payment of the 
monthly rentals to the defendant herein.’?’’ (Hecht Co. v. Whiteford, 
supra, Joint Appendix, p. 42, Vol. 682, Records and Bricfs, Court of 
Appeals, D.C.). 
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evidence as to the customary commission in the District of 
Columbia (Appellant’s App. p- 45). The jury found for 
plaintiff and he was awarded the customary commission. 


Upon appeal, this Court reversed, for lack of proof of 
procuring cause, noting inter alia: 


“The appellee, Whiteford, had also the burden of 
proving that the commission claimed represented the 
fair and reasonable value of the service. The service 
alleged to have been rendered consisted simply in dis- 
covering that the government needed office space and 
calling its attention to the property. For this trifling 
effort the compensation allowed amounted to $5,447.04 
at the time of the verdict, and would accumulate at 
the rate of $1,900 a year so long as the government 
oceupy the property. The testimony to support this 
large fee is based on a schedule made up by a combi- 
nation of private real estate agents. However, in 
view of the failure of appellee to produce substantial 
evidence that he was the procuring cause of the lease, 
we need not decide whether a fee which appears on its 
face to be unconscionable can nevertheless be upheld 
as reasonable when it is supported by such testimony.” 
(at 78 U.S. App. D.C. 136 and 137 F.2d at 931) (Em- 
phasis supplied) 


Aside from the manifest logic of this Court’s opinion in 
Whiteford and the similar cases heretofore cited, there is a 
further compelling reason why a ‘usual and customary”’ 
commission should not, as @ matter of law, be applied as 
the sole basis for recovery in this jurisdiction. 


In order for a custom or usage to be impressed, it must 
be shown that such custom or usage is definite, well known 
to all, uniformly followed and peaceably acquiesced in for 
a long period; it cannot be variable. United States Ship- 
ping Board Emergency Fleet Corp. v. Levensaler (C.A. 
D.C. 1923) 53 App. D.C. 322, 990 F. 297, aff’d. per curiam, 
55 App. D.C. 398; 1 F. 2d 1021, cert. den. 266 U.S. 630, 
69 L.ed. 477; Anglo-Saxon Petroleum Co. Ltd. v. United 
States (2nd Cir. 1955) 992 F.2d 75, rehearing den. 224 
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F. 2d 86; California Fruit Exchange v. Henry (D.C. Pa. 
1950) 89 F. Supp. 580, aff’d. 184 F. 2d 517. 


Thus, in the instant case, since the jury found there to 
be a customary commission (which was 5 percent of the 
: first $50,000 and 3 percent thereafter of the gross sales 
‘| price), it must be assumed that there was a definite, in- 
variable practice clearly understood by District of Colum- 
bia brokers and long followed by them whereby they would 
. and did charge the same rate, to wit 5 percent of the first 
: $50,000 of the gross sales price and 3 percent thereafter. 
In other words, an almost perfect example of long 
acquiesced-in and followed price-fixing had to have been 
made out in order to establish the custom. 


i In United States v. National Assoc. of Real Estate Boards 
(1950) 339 U.S. 485, 94 L. ed. 1007, the Supreme Court 
condemned the adherence to a fixed price for commissions 
by the Washington Real Estate Board and the broker mem- 
bers thereof as contrary to Section 3 of the Sherman Act 
(15 U.S.C. 3) noting: 
“It is not for the courts to determine whether in par- 
ticular settings price-fixing serves an honorable or 
worthy end. An agreement, shown either by adherence 
to a price schedule or by proof of consensual action fix- 
ing the uniform ... price, is itself illegal under the 
Sherman Act, no matter what end it was designed to 
serve.”’ (339 U.S. at 489, 94 L.ed. at 1012-3). (Em- 
phasis supplied) 

It is a further axiom of the law of custom and usage 
that the custom or usage sought to be applied cannot be 
illegal, nor contrary to a statute or public policy. In re 
Northern Ind. Oil Co. (7th Cir. 1951) 192 F. 24 139; McGuire 
v. Amrein (D.C. Md. 1951) 101 F. Supp. 414; Jewell Ridge 
i Coal Corp. v. Local No. 6167, U.M.W. (D.C. Va. 1944) 53 F. 
Supp. 935, cert. den. 322 U.S. 756, 88 L. ed. 1585, reversed 
‘ (on other grounds) 145 F. 2d 10, aff’d, 325 U.S. 161, 89 L. 
ed. 1534, rehearing den. 325 U.S. 897, 89 L. ed. 2007 (hold- 
ing a custom no matter how long established, cannot prevail 
over an Act of Congress). 
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Appellee thus is upon the horns of a dilemma—in estab- 
lishing the customary and usual commission he must have 
shown a violation of Section 3 of the Sherman Act, yet hav- 
ing done so, the custom or usage cannot be applied because 
it is contrary to law.’? .United States v. National Assoc. of 
Real Estate Boards, supra. On the other hand, if no long 
standing acquiescence and adherence to a fixed price by the 
majority of the District of Columbia brokers is shown, 
admittedly no violation of the antitrust laws arises, but 
then there is no custom which can be applied. 


In either event, as a matter of law, the ‘‘customary”’ 
commission in the District of Columbia cannot be the sole 
basis for recovery. 


Nor can appellee escape from this dilemma by suggesting 
that in the Real Estate Board case there was a definite 
agreement to fix prices, whereas to establish a customary 
commission, there need be only the existence of a set rate 
definitely known and long adhered to by the majority of 
the brokers. It is just as contrary to the Sherman Act 
for a group purposely to accept and/or adhere to a known 
fixed rate or price, as it is for them expressly to agree to 
such. United States v. Paramount Pictures Inc. (1947) 334 
US. 131, 92 L. ed. 1260 (knowing acquiescence in a uniform 
system held illegal) ; Milgram v. Loews Inc. (3rd Cir. 1951) 
192 F.2d 579; cert. den. 343 U.S. 929, 96 L. ed. 1339 (ac- 
ceptance of a common plan or price without agreement es- 
tablishes a violation) ; United States v. Twentieth Century- 
Fox Film Corp. (D.C. Cal. 1956) 137 F. Supp. 78 (conform- 
ance with contemplated uniform conduct establishes a 
violation). 


It is submitted that the cases of McManus v. Newcomb 
(Mun. Ct. App. D.C. 1948) 61 A. 2d 36 and Weinreb v. 
Strauss (Mun. Ct. App. D.C. 1951) 80 A. 2d 47 (both of 
which contain language to the effect that where a broker- 


12 Appellant raised this point at the trial. See JA 61-2. 
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age commission is not stated, a promise to pay the custom- 
ary commission will be implied), are distinguishable, or in 
any event, should not be followed. 


The McManus case involved a suit upon an exclusive 
brokerage contract, the defendant having allowed another 
broker to sell the property. The court held that the plain- 
tiff-broker was entitled to damages equal to the customary 
commission on the sales. In the instant case there is no 
exclusive agreement; moreover, there is proof to show that 
Mr. Shea never impliedly agreed to the payment of a cus- 
tomary commission—but, to the contrary, rejected it. 


The Weinreb case involved an attempt by a business- 
chance broker to recover the fair and reasonable value of 
his services, wherein there was evidence of an express 
promise to pay the broker. The court, in setting aside the 
verdict, and remanding, noted inter alia that proof of a cus- 
tomary commission was not established and that it was only 
one element of evidence in considering what was fair and 
reasonable. 


| If, however, McManus and Weinreb are otherwise read 
' to establish a rule of law that a broker is entitled to the 
usual and customary commission, then they are in conflict 
with this Court’s opinion in Hecht Co. v. Whiteford, supra. 
| Moreover, under such an interpretation, they are utterly 
at variance with the Real Estate Board case, supra, and 
indeed the very equitable principles of quasi-contract upon 
' which the relief herein sought must be granted, if it is to be 
granted at all. 


Finally, the rule limiting a broker to the fair and reason- 
able value of his services is not, by any stretch of the imag- 
ination, unfair to the broker. He can always show the 
, amount which similar services bring, the customary com- 
| mission,” if it exists, and the necessarily risky aspect of 


13 Indeed, appellant’s proposed instruction expressly provided that if the 
, jury believed the usual and customary commission was a fair measurement of 
| @ fair and reasonable commission, then the jury could award the usual and 
customary commission (JA 325-326). 
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his business, and such similar factors. All that appellant 
here asked was that it be able to show the various factors 
and surrounding circumstances going into the determina- 
tion of a fair and reasonable commission. However, by 
depriving appellant of any right to have the jury deter- 
mine what was fair and reasonable under all the circum- 
stances, and indeed, specifically striking all of the testi- 
mony relating to the amount of work done by appellee, 
appellant was stripped of the protection of equity under 
which appellee’s remedy arose in the first place. 


In view of the above, it is respectfully submitted that 
the trial court committed clear and prejudicial error against 
appellant by refusing appellant’s requested instruction as 
to the recompense of appellee, by terminating and striking 
appellant’s cross-examination of appellee as to work done, 
and by predicating recovery solely upon the basis of a usual 
and customary commission. 


CONCLUSION 


The judgment should be reversed and the case remanded 
to the lower court, for a new trial upon the basis of Point I 
of the Argument herein, or for entry of a judgment in 
favor of appellant upon the basis of Point IT. 


Respectfully submitted, 


Joun J. Witson 
Wruium E. Rottow 
815 - 15th Street, N. W. 
Washington 5, D. C. 
Attorneys for Appellant 
September 27, 1961 


14 Appellant was, in fact, twice aggrieved, for the trial court allowed to 
stand many statements of appellee to the effect that he worked very hard 
(JA 38, 43, 54-55, 60, 133). 
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IN THE 


United States Court of Appeals 


No. 16,567 


Nationau Savines & Trust Company, As Successor Trustee 
for the Alonzo O. Bliss Properties, Appellant, 


Vv. 


B. Franxuin Kaun, Appellee. 


On Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The case originated with the filing of a single-count 

i action by a real estate broker against the seller claiming 
| breach of contract based upon a written authorization to 
sell when ‘‘At the time, defendant well knew and under- 

: stood that plaintiff would be entitled to and should receive 
‘from defendant the usual and customary real estate 
broker’s commission of five per cent (5%) of the first 
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$50,000 of the gross sales price plus three per cent (3%) 
of the excess . . .”’ (J.A. 7, 8). The plaintiff alleged he 
was the procuring cause of a sale consummated between 
the selling defendant bank and a purchasing labor union 
(J.A. 8). Plaintiff at pretrial reiterated that his claim was 
for the ‘‘usual and customary real estate broker’s com- 
mission’’ by reason of his having been the procuring cause 
of the sale (J.A. 11). No alternative theory in quantum 
meruit was ever asserted on behalf of the realtor plaintiff 
and on the contrary assertion of such a theory was con- 
sistently denied by counsel (J.A. 82, 83, 108, 109, 111, 116, 
119). 


At pretrial, the defendant bank’s ‘‘principal defense”’ 
was said to be that neither* plaintiff was the procuring 
cause in inducing the union to buy, and that the bank 
“through its own efforts’? obtained the offer to buy. 
(J.A. 15). Bank’s counsel in opening statement to the 
jury again stated its contention: 


“<The National Savings and Trust Company and Bliss 
Properties had a perfect right to sell this property, 
and they had the right to sell it free and clear of any 
commissions, unless somebody else was the procuring 
cause. (J.A. 20). 


‘6 | this sale was made to the Brotherhood without 
inducement from either Mr. Kahn or Mr. Dixon and 
his associates. (JA. 21). 


* * * * * 


“It was made in good faith by the owners, directly 
with the buyers, and we have no liability, 1 respect- 
fully submit, for commission in this case to anybody. 
(J.A. 22).”’ 


*In the consolidated case the group of Dixon plaintiffs, who had once tele- 
phoned, written a letter and sent a plat to the ultimate purchaser over five 
weeks after plaintiff Kahn had initiated his sales effort with the union but 
who had no further contact with the buyer until they read of the sale 
months later in a newspaper, were claiming to have been the ‘procuring 
cause’’. The jury, of course, found against their contention, (R. 1471). 
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The only two bank officials (J.A. 252, 282) who had 
direct or indirect contact with the purchaser prior to the 
offer to buy were Mr. James M. Shea, general manager of 
Bliss Properties which owned the tract sold and a director 
of the defendant trustee bank (J.A. 234) and Scott Morris, 
manager of a branch of the bank with whom the brother 
of a union official had checked some information (J.A. 201- 
202; 261, 265, 267). Mr. Shea did not consider his five 
or ten minute meeting at its request with the union’s 
Building Committee to be a “‘negotiation”’ since he merely 
responded to inquiries as to the current asking price and 
: as to whom any offer should be submitted (J.A. 243, 256). 
The Committee was already willing to pay $30 a foot 
(R. 649) and there was no haggling when told the new 
' asking price was $33 (J.A. 256). The secretary of the 
' union’s Building Committee testified ‘‘Shea didn’t give us 
too much pertinent information’? (J.A. 195) and the 
Chairman agreed ‘‘He didn’t tell us much about the 
| property”’ (R. 593), ‘‘had very little to say’’ (J.A. 213). 


: In argument to the jury, bank counsel thus explained 
| non-production of defendant’s branch bank manager as a 
witness (J.A. 303): 


“‘T don’t think Scott Morris was the procuring cause 
either. I don’t think he contributed anything more 
than a little friendship with Harry Livingston about 
this situation.’’ 


Tacitly abandoning the pretrial ‘‘principal defense’’, his 
position shifted to (J.A. 303): 
‘‘Now, the bank has no burden of proof in this case to 
show that it was the procuring cause. 


“We hope to show you negatively that these two 
plaintiffs, or sets of plaintiffs, were not the procuring 
cause.’’ 
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After mentioning that officials of the union had known 
for several years of the existence of the property and had 
a blueprint of it, he argued (J.A. 305): 


“Now, the result is that we have a combination of 
factors coming upon the union over a series of months 
which inspired their interest in this property and to 
which the Kahn brochure was nothing but a contribu- 
tion in passing, to which the Thurman letter could be 
nothing but a contribution in passing.”’ 


The evidence demonstrating plaintiff Kahn was the procuring 
cause of the sale from bank to union 


Prior to appointment of its Building Committee in 
February, 1958, composed of two residents of Indianapolis 
and one of Atlanta, no union official had authority to select 
a site (J.A. 161) although the union had a ‘‘voluminous 
file’? which contained maps ‘‘on nearly every piece of 
property that is for sale in Washington, D. C.’’ (J.A. 186). 
The union wanted a printing plant in its contemplated 
headquarters (J.A. 33, 178) but had no knowledge of 
existing zoning laws (J.A. 186). The size plot it originally 
planned to seek was to be approximately 20,000 square 
feet (J.A. 33, 171); it did not contemplate acquiring as 
much as the 60,000 plus square feet ultimately purchased 
from defendant (J.A. 177, 178). 


The Committee first investigated the feasibility of buying 
a partially completed building from another union (J.A. 
169, R. 395) and later considered at least eight properties, 
some of which it physically inspected (J.A. 165, 211). 
Only after ‘‘serious deliberations’? and comparisons of 
prices quoted for Washington sites ranging from $20 to 
$110 per square foot did the Committee come to the ‘‘final 
conclusion”? that the Bliss Tract ‘‘is the most reasonable 
site and would serve ideally for the needs’’ of the union 
and recommend meeting the September, 1958, demand of 
$33 per foot (J.A. 167) for property which ‘‘we previously 
understood could have been purchased for $30 per foot’’ 
(J.A. 164). 
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Mr. Kahn’s presentation of the Bliss Tract advantages 
had so impressed the Building Committee that after 
receiving in early June, 1958, his elaborate brochure, 
the Committee reversed its original intention not to deal 
with any broker (J.A. 211, 212) and upon coming to Wash- 
ington twice attempted to reach him by telephone 
(J.A. 213). 


The brochure (Plaintiff’s Exhibit 4, J.A. 40), tailor- 
made to appeal to this prospect only (J.A. 39), was an 
elaboration and pictorialization of the long-distance 
telephone presentation which plaintiff in May, 1958, had 
made to the secretary of the Building Committee (J.A. 161, 
31-32). It contained several sections designed to persuade 
the Committee that 60,000 square feet was to its advantage, 
rather than the eliminating factor which the union con- 
sidered it at the time of the telephone call (J.A. 33). 
Arguments of profitable divisibility, the possibility of 
renting out surplus office space and of controlling adjoining 
building construction, previously pointed out orally (J.A. 
32-33), were developed in written form in the brochure 
(J.A. 45, 46). The oral presentation of prestige and 
location (J.A. 32) was elaborated upon with twelve pages 
of photographs and text to establish these facts in a 
graphic manner (J.A. 41). The convenience of the tract 
with respect to the Capitol and other federal buildings 
was demonstrated by spotting it on an aerial photograph 
of the area (J.A. 40) and by including a map locating 
nearby major government buildings (J.A. 42). The 
union’s desire for a printing plant (J.A. 178) was met by 
pointing out that excellent zoning in this area would permit 
one and the effect of the recently enacted zoning law was 

: analyzed to explain the new concept of the number of 
square feet of floor area to ground area permitted on this 
tract (J.A. 44). 


The Committee member had been told on the telephone 
i that the price of the tract was $1,800,000 (J.A. 34). The 
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brochure contained a ‘‘Comparative land use and land 
costs’? study to persuade the Committee as a whole that 
this plot was a far better buy at $30 per square foot than 
land available in other areas upon which taller buildings 
could be placed but for which the ground cost would be 
disproportionately higher (J.A. 44-45). 


The brochure, made at the request of the Committee 
secretary and sent in triplicate for the benefit of the full 
Committee, was quickly acknowledged by telephone from 
Indianapolis (J.A. 34, 39, 48, 177). Kahn was congratu- 
lated upon an ‘‘excellent job’’, which was “‘very illuminat- 
ing”, and ‘“‘it gave him most of the information that 
he needed”’ (J.A. 48). ‘‘He said it gave him a good picture 
and explained a lot of the facts which he needed to know”’ 
(J.A. 49). The recipient thought it was “‘put up nicely’”’ 
(J.A. 180). Kahn also sent a copy of the new zoning code 
(J.A. 48, 179). Both Indianapolis members of the Com- 
mittee examined the brochure (J.A. 180, 211) and dis- 
cussed it (J.A. 183). The third copy was forwarded on to 
the Atlanta member with the following letter, dated June 
17, 1958, (J. A. 182, Pltf’s Ex. 9) stating in pertinent part: 


‘¢Dear Sir and Brother: 


“T am forwerony under separate cover a brochure 


by B. Franklin Kahn Real Estate Investments, out- 
lining a possible site for our headquarters in Wash- 
ington, D. C 


‘We are informed the asking price for this property 
is $30 per foot, which would be approximately 
$1,800,000. However, 50 per cent of this site would 
meet our immediate needs, but in order to purchase 
same, it must be purchased in whole and not in part. 
The remaining part could be held as an investment 
and I believe would make a ready sale. 


“In addition Vice President Stevenson and I 
secured the new zoning regulations in Washington, 
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D. C. which we have available for your perusal on your 
next visit to Indianapolis. 


‘*Fraternally yours, 


“R. E. Livineston 
“General Secretary’’ 


Mr. Kahn previously had volunteered to fly out to 
Indianapolis to give a more complete explanation of the 
site and all its advantages but the prospect told him to 
, wait in Washington and the Committee would call him 
, when it arrived (J.A. 47). Not having received a phone 
i call within the contemplated 30 days, Kahn attempted to 
stir the prospect on July 1, 1958 by sending three copies 
of a newspaper photograph to illustrate what an excellent 
view of the Capitol would be had from a building on the 
Bliss Tract (J.A. 49, Pltf’s Ex. 5). A covering letter 
touched on the need for speedy action (J.A. 50). 


Hearing nothing by August 12, plaintiff again telephoned 
to find when the Committee was coming to town (J.A. 51, 
191). Again he was complimented on the brochure and 
| promised that he would be called when the Committee 
arrived (J.A. 51-52). 


i Mr. Kahn’s next follow-up call was on Monday, 

September 29 (J.A. 52). To his consternation, he was 
informed that the Committee had met in Washington the 
previous week and having been unable to reach him by 
: telephone (J.A. 52, 191), met with Mr. Shea and had been 
told in substance by him (J.A. 53): 


No broker has been authorized to sell this property and 
I instruct you to deal with the National Savings & 
Trust Company.* 


| *Mr, Shea, as his counsel told the jury, was ‘‘not a young man’’ and had 

‘plain forgotten giving this authorization to Mr. Kahn’’ (J.A. 20) an event 
' unique in Shea’s experience (J.A. 249), which had occurred only four months 
previously (J.A. 250). At trial Mr. Shea denied the substance of the Union 
| Official’s deposition concerning his meeting with the Committee and gave the 
version that the Committee had told him that no broker had showed it the 
property (J.A. 243). 
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On deposition, the union official recalled that Mr. Shea 
seemed a little evasive to the effect that he ‘‘wanted to 
deal directly’? and he remembered ‘‘very vividly’? Shea 
quoting the fact that “there was no brokers representing 
Bliss Properties”? (J.A. 168, 199, 200). There was no 
question whatever to the union official that Mr. Shea in 
substance let his position be known that the seller had 
not authorized any broker in the deal as a representative 
of the bank (J.A. 200). 


The Committee knew that it had not hired a broker to 
locate and buy property on its behalf (J.A. 168, 217). Upon 
being told by the bank’s representative that no broker was 
authorized to sell the tract to them, the Committee felt that 
it should deal directly with the bank (J.A. 200) and con- 
sequently carried out the Shea procedural instructions by 
submitting a letter offer direct to the bank. On deposition, 
the Committee member acknowledged as being accurate in 
substance the following later telephone colloquy with 


Mr. Kahn (J.A. 196-197): 


Mr. Livingston: Well, let’s put it this way, if he had 
told us that you were authorized to sell this property, 
we would have dealt with whoever was authorized to 
sell the property. 


Mr. Kahn: To deal with me, then? 


Mr. Livingston: Yes. However, we were instructed to 
make, to try to make our offer to the bank, not to the 
Bliss Properties, and not to you, but we were instructed 
or advised to deal directly with them. 

* ° * e ° 
Mr. Kahn: And if he had not made his statement you 
would have have (sic) dealt with me? 
Mr. Livingston: Yes, dealt with you or somebody else 
if it is indicated that they were the authorized people 
to deal with. As to you, you were very helpful in 
this matter. 


Mr. Kahn’s offer to the bank representatives to go to 
Indianapolis and endeavor to have the union raise its offer 
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enough to cover his commission was rejected (J.A. 56, 61). 
The bank officials drafted the sale contract. One of its 
vice presidents, who ‘‘was clever about this thing’”’ 
(J.A. 288) altered the language of the union’s letter offer 
which had read (J.A. 285, Pltf’s Ex. 8): 


““We understand that Bliss Properties is not repre- 
sented by a real estate broker and that there will be no 
real estate broker in this transaction.”’ 


to read in the sale contract (J.A. 286): 


“‘No broker has been instrumental in developing this 
sale and no brokerage is due or payable hereunder.”’ 


In the words of one of the draftsmen, “obviously it was 
put in there to protect us as much as possible from claims 
for commission’’ (J.A. 288). 


Formulation of the contract to pay the “usual and customary” 
commission 


Mr. Kahn’s regular form of real estate listing gave him 
an exclusive agency, provided that in the event of a sale 
the seller would pay him ‘‘the usual and customary 
brokerage commission paid therefor in the District of 
Columbia’’ and gave him permission to place a ‘‘For Sale’? 
sign on the property. (J.A. 35, 36 Pltf’s Exs. 2, 10). 
When this form was presented to the bank’s agent for 
signature, Mr. Shea objected only to the features of 
exclusiveness and permission to place a ‘‘For Sale’’ sign 
on the property (J.A. 36). There was no complaint about, 
or discussion of, the provision for the usual and customary 
commission (J.A. 37, 69). Mr. Shea told Mr. Kahn that 
he would sign an authorization providing that Kahn would 
have the right to sell the property for $1,800,000 ‘“‘and I 
want you to state that it is not exclusive and I want you 
to state that you don’t have the right to put up any signs. 
Make that very clear’. (J.A. 36). The authorization, 
signed May 20, 1958, reduced these instructions to writing 
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and expressly eliminated the two objectionable features 
(J.A. 9, 38, Pltf’s Ex. 3). 


In the absence of a negotiated commission either up or 
down (J.A. 208, 222-223, 225) there was at this time in 
the District of Columbia a ‘‘usual and customary”’ real 
estate commission rate of 5% of the first $50,000 and 
3% of the excess over $50,000 (J.A. 61, 62; 146; 154-155; 
208; 219; 220; 223), more concisely expressed as ‘‘3% 
plus $1,000”? (J.A. 220). The term ‘‘full commission’”’ 
was synonymous with ‘‘usual and customary”? (J.A. 63, 
9222). The defendant bank itself used ‘<full commission’’ 
and ‘‘part commission’’ in its listings to local real estate 
men (J.A. 63, 64, Pltf’s Exs. 7A-E). This was the com- 
mission which the bank had paid the plaintiff Dixon on a 
$1,000,000 sale where he had no signed listing whatever 
(J.-A. 222). Mr. Shea, the bank agent who signed Mr. 
Kahn’s authorization, at the time of signing it had been 
manager of the extensive Bliss Properties operations for 


38 years, on the board of directors of the defendant bank 
for some 15 years and was a former president and chair- 
man of the board of three local title companies (J.A. 234). 
He was known by Mr. Kahn to be experienced in real 
estate matters (J.A. 38). 


The contemporaneous reasons given for rejecting 
plaintiff’s claim for a commission were denial that he was 
authorized to sell the property (J.A. 287, 294) and that he 
had been the procuring cause (J.A. 297). The record 
discloses that the bank contended at the time of the 
original claim that Mr. Kahn was not entitled to any com- 
mission (J.A. 246, 284), not that there was no under- 
standing about the amount to be paid in the event he was 
the procuring cause of a sale. 


Instructions by the Court 


The court correctly defined ‘‘procuring cause’’ for the 
jury as (J.A. 311): 


“that cause which originates a series of events which 
without a break in their continuity results in the 
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accomplishment of the sale to a purchaser ready, 
willing, and able to buy, upon terms authorized to the 
broker by the seller.’’ 


The instructions, in dealing with negotiations directly 
between the purchaser and the seller which would preclude 
a broker from being the procuring cause, inaccurately [in 
the opinion of counsel for both appellant and appellee 
(J.A. 321)] indicated that they must have begun ‘‘prior’’ 
to the time that any of the plaintiffs brought the property 
to the purchaser’s attention (J.A. 311). When it became 
apparent that the Court would not amend the charge on 
this point, appellee’s counsel, lest his concurrence in the 
objection be misconstrued on an appeal, stated (J.A. 324): 


“*Your Honor, I didn’t want the fact that I concurred 
in Mr. Wilson’s point about the priority to be taken 
that I thought it was material. I don’t think there is 
any substantial proof in this case that the Union was 
the procuring cause—that the bank was, regardless 
when it originated its sales efforts. So I don’t think 
it is material and I didn’t want the record to appear 
I did think so. I would prefer that priority business 
be straightened out but I don’t think it is material.’’ 


The Court submitted to the jury the issue of whether 
there was in 1958 in the District of Columbia a usual and 
customary real estate broker’s commission such as alleged 
on one side and denied by the other (J.A. 315). Neither 
before nor after the Court’s charge did appellant’s counsel 
seek to have any issue framed as to whether Mr. Shea on 
the bank’s behalf impliedly intended to pay Mr. Kahn the 
usual and customary real estate commission in the event 
the latter procured a sale. 


Seventeen days after the start of the trial the jury 
resolved the issues in favor of the plaintiff Kahn (J.A. 
324) and against the Dixon plaintiffs (R. 1471) and judg- 
ment was entered for Kahn against the bank for $69,000.19 
and costs (J.A. 328). 
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SUMMARY OF ARGUMENT 


1. Appellant’s objection to the phraseology of the 
Court’s charge concerning priority of negotiations leading 
to a sale deals with an immaterial matter. 


There was no substantial evidence that the selling bank 
itself, the purchasing union, or anyone other than plaintiff 
was the procuring cause of this particular sale. By over- 
whelming evidence, the purchaser was shown to have been 
thoroughly sold on the merits and very reasonable price 
of the Bliss Tract by Kahn’s oral, written and pictorial 
presentation before the brief meeting between the seller 
and buyer. In the absence of any indication that the bank, 
the union independently, or some third party induced the 
Building Committee to select this tract, it made no 
difference whether the trial court inaccurately stated when 
negotiations must have begun in order to cut off the rights 
of an authorized broker. 


At pretrial the bank stated its ‘‘principal defense’’ to be 
that no plaintiff was the procuring cause. In opening 
statement to the jury, it claimed the sale ‘‘was made in 
good faith by the owners, directly with the buyers’’. By 
the time of closing argument, this bold assertion had 
shrunk to the undisputed proposition that ‘‘the bank has 
no burden of proof in this case to show that it was the 
procuring cause’’. Neither in the district court nor in 
this Court is harmless error ground for setting aside a 
just judgment such as was entered in the facts of this case, 
however sound appellant’s point might be as an abstract 
legal proposition. 


2. Appellant’s efforts to defend an action for breach of 
contract as if it were one for quantum meruit (reasonable 
value of services in the absence of an express or implied 
contract) were properly not permitted. 


What plaintiff’s complaint asserted was defendant’s 
breach of a contract in which the parties mutually under- 
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stood and agreed that the usual and ordinary commission 
of 3% plus $1,000 of the gross sale price would be payable 
in the event the real estate broker procured an acceptable 
purchaser for the property. Mr. Kahn performed his part 
of this contract and the defendant seller then became 
obligated for the understood commission, irrespective of 
the fact that the seller undertook to avoid a commission by 
itself carrying out direct with the buyer the final details 
of the transaction. 


True, the parties did not talk about the amount of com- 
mission when the written authorization was signed by the 
bank’s agent. However, when tendered a form which 
expressly provided for ‘‘the usual and customary’’ 
brokerage commission, the bank’s agent objected only to 
two unrelated offending features and told plaintiff in effect 
what to include in the writing. These two parties, both 
experienced in local real estate matters, tacitly agreed to 
the usual and customary commission, the percentage 


method of computing it being common knowledge in the 
field. Even in the absence of such proof of a tacit agree- 
ment, the law would imply an agreement to pay the usual 
and customary commission upon the failure to spell it out 
in the contract. Weinreb v. Strauss, 80 A. 2d 47 (D.C. Mun. 
App. 1951) ; McManus v. Newcomb, 61 A. 2d 36 (D.C. Mun. 
App. 1948). 


Plaintiff never claimed in quantum meruit. Thus, he was 
not improperly allowed to ‘‘renounce’’ quantum meruit, as 
appellant argues, since he never had claimed upon this 
theory to begin with. When a contract is substantially 
performed upon one side it would be improper and in- 
equitable for the performer to be permitted to abandon the 
terms of his bargain and insist that the defaulting party 
pay upon an “‘effort and costs expended’’ theory. Had 
Kahn proved years of effort and large expenditures to 
procure this sale and claimed several hundred thousand 
dollars as owing him, defendant would have been the first 
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to insist that it owed only the usual and customary com- 
mission. 

There is no price fixing issue in this case. United States 
v. Real Estate Boards, 339 U.S. 485 (1950), held only that 
it is a violation of the Sherman Act for brokers to agree 
to adhere to a given schedule of real estate commissions. 
This leaves brokers free in their independent judgment to 
charge anything they like. In the absence of a negotiation 
up or down, the usual and customary commission con- 
templated on both sides in the District of Columbia is 5% 
of the first $50,000 and 3% of the excess. This is an entirely 
different thing from brokers getting together and agreeing 
to charge a certain schedule. 


ARGUMENT 
1. 


Any Inaccuracy in the Court’s Charge as to the Necessity for 
Priority of Negotiations Is Immaterial Since There Was No 
Substantial Evidence That Anyone Other Than the Plaintiff 
Kahn Was the Procuring Cause of the Sale From Bank 
to Union 


The court correctly charged the jury that (J.A. 308): 


“The burden of proof is on the plaintiffs, respectively, 
to establish every aspect of their respective cases by 
what we call a fair preponderance of the evidence.” 


It also outlined the contentions, in a manner to which 
appellant did not object (J.A. 310) : 


“each group of plaintiffs, as the Court has already 
stated, plaintiff Kahn on the one side and plaintiffs, 
Dixon, Thurman, and Tolkins on the other, claims to 
be the procuring cause of the sale of the Second and 
Constitution Avenue property. 


“Defendant Trust Company, conversely denies that 
any of the plaintiffs were the procuring cause of the 
sale and contends that it was itself the sole procuring 
cause.”” 
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Correctly, the court instructed (J.A. 310-311) : 


“‘The procuring cause of a sale of real estate may be 
said to be that cause which originates a series of events 
which without a break in their continuity results in 
the accomplishment of the sale to a purchaser ready, 
bana and able to buy, upon terms authorized by the 
seller. 


From the foregoing, the jury clearly understood that 
Mr. Kahn had the burden of proving that he was the 
procuring cause and what that term meant. The only 
succeeding portion of the charge concerning procuring 
cause to which appellant objected dealt with the necessity 
for priority in instituting bank negotiations. Thus, counsel 
for the bank objected (J.A. 321) : 


“In the course of your charge you have said in effect 
the following. Even if the Union’s interest in the 
property began before the plaintiff’s contact, the 
negotiations between the Union and the Trust Com- 


pany had to begin before the Union’s attention was 
called to the property by these brokers. In other 
words, you interposed the necessity for negotiations 
to have begun before the broker’s contact with the 
Union.’’? 


Obviously, the bank was not prejudiced by the priority 
point unless there was some substantial evidence that the 
union was sold on this tract by some agency other than 
plaintiff Kahn.” It is respectfully submitted that there was 
no such evidence and therefore that the bank was not 
prejudiced by the matter to which it objected. 


1 An objection upon the wrong ground is unavailable on appeal. F.2.C.P. 
51; see Konenklijke Luchtvaart Maatschappij N.V. KLM v. Tuller, 292 F. 
2d 775, 782, 785 (D. C. Cir. June 23, 1961). 


2 What the Dixon group did can be disregarded. The inconsequential sales 
efforts of the plaintiff Dixon group, consisting of one telephone call, a letter 
and plat, came five weeks after Mr. Kahn had started persuading the union 
that the Bliss Tract was the proper selection for it. Moreover, the jury 
found against the Dixon claim of being the procuring cause. 
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The bank itself certainly was not the procuring cause. 
This was admitted by counsel as to its branch manager, who 
was not even called to testify, in stating (J.A. 303) : 


“J don’t think Scott Morris was the procuring cause 
either. I don’t think he contributed anything more 
than a little friendship with Harry Livingston about 
this situation.”’ 


The only other bank official who had any contact with 
the union was Mr. Shea who, at the Building Committee’s 
request, met with it once for five or ten minutes® after it 
had already been sold by Mr. Kahn on the view that the 
Bliss Tract was ideal for it and that then asking price 
was by far the best buy among the many properties con- 
sidered by the Committee. Mr. Shea, himself, did not 
consider this brief encounter to be a “negotiation”? (J.A. 
256). He made no effort to sell the Committee on the 
property but merely responded to their inquiries as to 
where an offer should be submitted and the current asking 


price (J.A. 243). Perhaps innocently due to forgetting 
that he had given Mr. Kahn written authorization only 
four months previously, he gave the Committee to under- 
stand that it should deal direct with the bank if it cared 
to make an offer (J.A. 243, 251; 53, 168, 199, 200, 256). To 
quote members of the Committee concerning Mr. Shea’s 
contribution: 


‘Mr, Shea didn’t give us too much pertinent informa- 
tion’’ (J.A. 195). 


“He was very, very tight. He didn’t tell us much 
about the property.”’ (R. 593) 


and 
“Mr. Shea had very little to say’? (J-A. 213). 


So thoroughly had Mr. Kahn already sold the Com- 
mittee on the advantages and value of this particular 


* Even part of this short conference was consumed in discussing his alma 
mater’s football prowess (J.A. 256). 
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property that it did not even haggle about the price when 
Mr. Shea indicated that he thought it would take $33 per 
foot to buy property (J.A. 256) ‘‘which we previously 
understood could have been purchased for $30 per foot?’ 
(J.A. 164). An increased price benefit to the seller does not 
deprive of his commission the broker who has procured a 
purchaser willing to meet not only the original authorized 
price but an elevated one as well. The principle involved 
was applied by this Court in Buckner v. Tweed, 81 U.S. 
App. D.C. 256, 157 F. 2d 211 (1946), where negotiations 
between seller and a prospective purchaser who had been 
procured by the broker failed because the parties could not 
agree as to details in financing the sale. Finding that the 
terms the purchaser proposed were actually more favorable 
than the seller initially required, the Court affirmed the 
award of a commission, saying at 258, 213 (emphasis 
added) : 


‘A deviation which is either trifling or, as here, wholly 


favorable to the seller, from a term to which the seller 
has consented for the benefit of the purchaser, does 
not defeat the broker’s right to a commission. He does 
not forfeit his commission by procuring from the pur- 
chaser either more money or more security than the 
seller has consented to accept.’’ 


To the same effect are Bryan v. Abert, 3 App. D.C. 180 
(1894) (even though the seller is ignorant of the role 
played by the broker at the time) and Sechrist v. Atkinson, 
31 App. D.C. 1 (1908). Nor does concluding the sale by 
the seller cut off a procuring cause broker. As the Court 
said, in DuPerow v. Groomes, 42 App. D.C. 287, 290 (1914) : 


“If plaintiff was employed to sell the lot, found a 
purchaser, and brought him and the owner together, 
the owner could not, by concluding the sale himself, 
defeat the right of plaintiff to his commission.”’ 


Mr. Shea not only did not sell the prospect on the property 
but by misinforming the union on the subject of brokers 
diverted the purchaser to deal directly with the bank. He 


18 


could not so easily cut off a procuring broker’s rights. 
Thus, in Clark v. Morris, 30 App. D.C. 553 (1908), when 
the broker was deterred by the seller from continuing his 
sales efforts on a prospective purchaser of mining stocks, 
the Court said, at 556: 


‘The law is well settled that when a broker is em- 
ployed to sell property upon a commission, and by his 
efforts brings the owner .. . and the prospective pur- 
chaser together, and a sale results, though it be accom- 
plished by the owner,... without any further assistance 
by the broker, the broker is entitled to his full com- 
mission, the same as if he had conducted all the details 
of the sale.’’ 


Similarly, in O’Brien v. Morgan, 104 A. 2d 411 (D.C. 
Mun. App. 1954), the Court said, at 413: 


“Thus, if the seller deals directly with the purchaser 
procured by the broker in order to evade the payment 
of a commission, he becomes liable for the agreed 
commission. In like manner, when a seller excludes 
the broker from negotiations or orders him to cease 
dealing with the purchaser, he cannot deprive him of 
his commission if a sale is made.”’ 


Just as the bank was not the procuring cause of the sale, 
it is equally clear that neither was any of the other persons 
mentioned in the record as having contacted the union 
relative to the Bliss Tract. Mr. Nathan Poole of Boss & 
Phelps, ‘‘an old established real estate concern in Wash- 
ington’’, is mentioned in appellant’s allegedly ‘fairly full’’ 
background statement (Appellant’s Brief 5, 10) as having 
written to Indianapolis in 1957 including the Bliss Tract 
among ‘‘various sites’? shown on a map in which the union 
might be interested. What is omitted is that Mr. Poole 
testified that the Bliss property was but one of 26 prop- 
erties marked on the map and (J.A. 233): 


“«.  T didn’t do anything that I recall in pushing it 
further as far as this Carpenters Union was con- 
cerned.”’ 
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That Mr. Poole was not the procuring cause of the sale, 
but more properly merely part of the ‘‘history’’ of the 
union with the property is seen from bank counsel’s passing 
reference to him in closing argument (J.A. 304, 304): 


‘*Mr. Poole wrote a letter calling the attention of the 

Carpenters to this and other property, but Boss and 

Phelps isn’t in here suing us and claiming a priority 

whieh they could claim over both Mr. Kahn and Mr. 
ixon...’” 


Other ‘‘prior history’? mentioned in jury argument or 
brief is likewise without substance as pointing to any 
procuring cause other than Mr. Kahn. Thus, the union 
president, Mr. Hutcheson, ‘‘saw’’ the property in an auto- 
mobile ride around town in 1957 (Appellant’s Brief 4, 
J.A. 304). However, he made no recommendation to the 
Building Committee which was later appointed to select 
a suitable site (J.A. 172; 229). To quote him (J.A. 230): 


«¢...I haven’t actually had anything to do with it.’? 


Q. ‘‘If there is any credit to be had for picking this 
particular site, you don’t attribute it to yourself, is 
that right? 


A. ‘‘No, sir, that is right.’’ 


Another straw appellant mentions in ‘‘background’’ or 
jury argument is the general secretary of both the union 
and its Building Committee, Mr. Richard Livingston, who 
at the time of appointment of the Building Committee 
already haga blueprint of the Bliss Tract and who allegedly 
saw it before Mr. Kahn started pressing its selection 
(Appellant’s Brief 5, J.A. 304). This is the gentleman 
| who, on the plaintiff’s first contact, wanted a printing plant 
| but knew nothing of zoning and who was seeking property 
: about 20,000 square feet in size rather than the 60,000 plus 
footage in the Bliss Tract (J.A. 178, 171, 177, 178). The 
: origin of Livingston’s interest was brought about by Mr. 
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Kahn and his brochure, as is seen from the letter he sent 
to his fellow committee member (J.A. 182, Pltf’s Ex. 9): 


‘‘Dear Sir and Brother: 


“T am forwarding under separate cover a brochure 
by B. Franklin Kahn Real Estate Investments, outlin- 
ue é possible site for our headquarters in Washington, 

“We are informed the asking price for this prop- 
erty is $30 per foot, which would be approximately 
$1,800,000. However, 50 per cent of this site would 
meet our immediate needs, but in order to purchase 
same, it must be purchased in whole and not in part. 
The remaining part could be held as an investment 
and I believe would make a ready sale. 

° ° ° e 

‘Tn addition Vice President Stevenson and I secured 
the new zoning regulations in Washington, D. C. which 
we have available for your perusal on your next visit 
to Indianapolis. 

‘“‘Praternally yours, 


“cR, E. Lrvrycston 
‘¢General Secretary’’ 


Obviously, Mr. Livingston’s opinion had been changed 
180° by the Kahn brochure and oral arguments from one 
of rejection of the Bliss Tract as unsuitable due to its size 
to the view that it ‘‘could be held as an investment’’ and 
‘would make a ready sale’’. Thus, if appellant suggests 
Mr. Richard Livingston as the decisive individual for the 
union in the sale, it is quite clear that Mr. Kahn is the 
one who brought Mr. Livingston, and through him the 
Committee, to the ‘‘final conelusion’’ that the Bliss Tract 
“sig the most reasonable site and would serve ideally for the 
needs of the United Brotherhood”’—even at ‘$33 per foot’’ 
(J.A. 167). 


Appellant’s jury argument in passing (J.A. 304), and the 
Brief background at more length (Appellant’s Brief 6, 7) 
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mentions the same union official’s brother, Harry Living- 
ston, an employee of the United States House of Repre- 
sentatives, as playing a part in the selection. However, 
both brothers agreed that the Washington brother’s role 
was simply ‘‘to check other information” for the union 
official (J.A. 201-202; 264). The jury had before it the 
evidence of Harry’s contribution and by its verdict found 
as a fact that Mr. Kahn was the procuring cause of the sale. 


Appellant’s priority point would have no application with 
respect to Harry Livingston, the union president or the 
agent of the venerable house of Boss and Phelps, all of 
whose actions originated before Mr. Kahn’s contact with 
the Union. Only Mr. Shea’s meeting came later, and, as 
demonstrated supra, not even he considered his few minutes 
with the Building Committee as anything more than a 
response to inquiries on price and procedure. No reason- 
able man could find a meeting in which no one present 
uttered a word about the merits of the Bliss Tract consti- 
tuted Mr. Shea the procuring cause of a deal involving 
almost two million dollars. Accordingly, appellant’s objec- 
tion concerning priority to the trial court’s instructions 
dealt with an immaterial matter and was, at most, harmless 
error. This being so, that the result below will not be 
disturbed by an appellate court hardly requires citation 
of authority. The rule is clear. As the Court said in 
Regal Cleaners & Dyers v. Pessagno, 71 App. D.C. 199, 201, 
109 F. 2d 453, 455 (1939): 


‘*...it would be unjust to reverse the judgment below 
because of the error in the instruction, since they think 
it was harmless.”’ 


Any other appellate rule would be contrary to the 
principle of Federal Rule of Civil Procedure 61 controlling 
district courts: 

‘‘Harmless Error. No error in either the admission or 


the exclusion of evidence and no error or defect in any 
ruling or order or in anything done or omitted by the 
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court or by any of the parties is ground for granting 
a new trial or for setting aside a verdict or for vaca- 
ting, modifying, or otherwise disturbing a judgment 
or order, unless refusal to take such action appears to 
the court inconsistent with substantial justice. The 
court at every stage of the proceeding must disregard 
any error or defect in the proceeding which does not 
affect the substantial rights of the parties.’’ 


Since it is clear that there was no evidentiary basis for 
finding the bank to be the procuring cause of the sale, the 
instruction relative to priority of its negotiations is, at 
most, ‘harmless error’’ which did not prejudice appellant 
and hence does not entitle it to a reversal. 


2. 


Defendant-Appellant Was Properly Precluded from Attempt- 
ing to Defend a Breach of Contract Action as if It Were 
One Based Upon Quantum Meruit 


The complaint entitled ‘‘for breach of contract”’, alleged 


a written authorization to offer the property for sale, when 
“cAt the time, defendant well knew and understood that 
plaintiff would be entitled to and should receive from de- 
fendant the usual and customary real estate broker’s com- 
mission’, by plaintiff who succeeded in interesting the 
Union to the point where the sale was made (J.A. 7, 8). 
Nowhere in the complaint, at pretrial or trial is there any 
reference by plaintiff to quantum meruit except denial of 
it as his theory of action (J.A. 82, 83, 108, 109, 111, 116, 
119). Therefore, the case was tried upon plaintiff’s theory 
of an express contract as to which there was an implied 
term concerning the broker’s commission. Defendant’s 
position at trial and on appeal seems to be that, even after 
substantially complete performance by plaintiff, the bank 
was entitled to force Mr. Kahn to waive the bank’s breach 
of its contract and to proceed in quantum meruit. If there 
existed any option as to theory, the option was that of the 
plaintiff and not of the defendant. Accordingly, the second 
point on appeal is also without merit. 
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Mr, Shea tacitly agreed with Mr. Shea to pay the usual and 
customary real estate broker's commission and in addition, 
the law would imply that agreement 

Mr. Kahn’s regular real estate listing form provided for: 

(1) a limited period exclusive agency, (2) for payment to 

him in the event of a sale of the ‘usual and customary 

brokerage commission paid therefor in the District of 

Columbia’’ and (3) granted him the right to place his ‘‘For 

Sale’’ sign on the property (J.A. 35, 36, Pltf’s Ex. 2, 10). 

When this form was presented to the bank representative, 

he objected to feature (1) concerning exclusiveness and 

to (3) permitting a ‘‘For Sale”’ sign (J.A. 36). There was 
no objection to, or discussion of, feature (2) relative to 
payment of the usual commission (J.A. 37, 69). Mr. Shea 
in substance told Mr. Kahn to come back with an authoriza- 
tion giving him the right to sell for $1,800,000 (J.A. 36). 


‘and I want you to state that it is not exclusive and 
I want you to state that you don’t have the right to 


put up any signs. Make that very clear.”’ 


The authorization signed five days later carried out these 
instructions exactly (J.A. 9, 38, Pltf’s Ex. 3): 


‘“May 20, 1958 
“Mr. B. Franklin Kahn, 
2000 P Street, N. W. 
Washington 6, D. C. 


“Dear Sir: 
“‘This will authorize you to sell lots 805 and 807 in 


Square 574, Washington, D. C., for one million eight 
hundred thousand dollars ($1,800,000). 


“‘This is not an exclusive listing and you are not 
authorized to place a sign upon the property. 


‘Bliss Properties 
by James M. Shea 
Secretary-Treasurer’’ 
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Mr. Shea had been manager of the extensive Bliss Prop- 
erties holdings for 38 years and was known by Mr. Kahn 
to have been experienced in real estate for ‘‘Many, many 
years’? (J.A. 38). In picking apart the original listing, 
he certainly noticed the ‘‘usual and customary’’ commission 
provision. He did not object to it and virtually dictated 
what should be expressed in any listing to be signed by him 
(J.A. 36-37). The circumstances clearly show that he 
expected to pay the usual and customary commission. His 
words and actions are not fairly interpreted, as argued in 
Appellant’s Brief, p. 30, as impliedly saying: “¢T will not 
pay you the usual and customary brokerage commission’’. 
An experienced business man jn a prospective $1,800,000 
sale does not invite litigation over the amount of the 
brokerage commission. It is respectfully submitted that 
Mr. Shea and Mr. Kahn mutually understood, agreed and 
expected payment of a commission in the event of the sale 
at 5% of the first $50,000 of the gross sales price and 3% 
of the excess. The evidence was overwhelming that this 
was what was understood in the District of Columbia to 
be the ‘‘usual and customary’’ commission, although the 
parties sometimes negotiated for a higher or lower one 
(J.A. 61, 62; 146; 154-155; 208; 219; 220; 222-223). Mr. 
Shea’s understanding of what would be due upon a sale is 
further shown from the fact that in another instance of a 
large sale, and where there was no written listing whatever, 
the bank of which Mr. Shea was a long-time director paid 
this rate of commission (J.A. 222). The defendant bank 
also used the synonymous term “¢fyll commission’? when 
it put out listings for brokers to sell property (J.A. 63, 
Pltf’s Exs. 7A-E). It is ineredible that the bank’s agent 
did not know, intend and agree what the bank’s obligation 
was to be in the event of a sale by Mr. Kahn. 


Contracts are frequently express although the parties do 
not put in writing one factor of their understanding. The 


contemplation of both parties in the present case was for 
the well-known usual and customary commission to be paid. 


25 


In other words, there was an implied in fact term of an 
express contract. Moreover, even absent the evidentiary 
proof as to the basis of the commission, the law would 
imply that this was what the parties contemplated and 
agreed to. In McManus v. Newcomb, 61 A. 2d 36 (D.C. 
Mun. App. 1948), the local court handling a large propor- 
tion of real estate litigation affirmed an award to a broker 
having an exclusive, saying, at 37: 


“‘The second point is made that the listing cards con- 
tained no agreement by appellant to pay a commission. 
However, in the absence of an express agreement there 
was an implied undertaking to pay the broker the 
usual and customary commission.”’ 


Later, in Weinreb v. Strauss, 80 A. 24 47 (D.C. Mun. 
App. 1951) the court considered an alleged express oral 
contract relating to procurement by the plaintiff of a busi- 
ness site for defendant. The alleged oral agreement did 
not provide for the amount of the commission. The plain- 
tiff failed at trial to establish a usual and customary com- 
mission and the appellate court noted, at 48: 


“*Tt is the general rule, in the absence of an express 
agreement as to compensation, that one who employs a 
broker impliedly agrees to pay him the usual and cus- 
tomary amount.’’ 


Citing the rule from Weinreb in a case going up from 
nearby Montgomery County, the Maryland Court of Ap- 
peals, in Heslop v. Dieudonne, 209 Md. 201, 207, 120 A. 2d 
669, 672 (1956), affirmed an award of a customary commis- 
sion. The ‘‘general rule’? is also the Delaware rule. 
Slaughter v. Stafford, 51 Del. 168, 141 A. 2d 141 (1958). 


The quantum meruit case which defendant wished to try was, 
if appropriate at all, an option of the performing plaintiff 
and not of the non-performing defendant 

There being an actual or implied from the fact meeting 
of the minds upon the ‘‘usual and customary”’’ basis for 
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Mr. Kahn’s commission, no quasi-contract or quantum 
meruit recovery would be appropriate where the broker 
had substantially performed. As this Court said, quoting 
1 Williston, Contracts 8-11 (3 ed. 1957) in Roebling v. 
Anderson, 103 U.S. App. D.C. 237, 241, 257 F. 2d 615, 619 
(1958) : 


‘Contracts are express when their terms are stated 
by the parties and are often said to be implied when 
their terms are not so stated. The distinction is not 
based on legal effect but on the way in which mutual 
assent is manifested * * * [Contracts implied in fact 
are] obligations arising from mutual agreement and 
intent to promise but where the agreement and promise 
have not been expressed in words.”’ 


Having performed, Mr. Kahn was entitled to obtain con- 
tractual, as opposed to quasi-contractual, relief. Merely 
because the law implies what one term of the express 
contract was, does not change the contract action to one 
in quasi-contract. There are cases where brokers who sued 
upon an express contract have not been permitted to 
recover on a quantum meruit theory. Thus, in Haber v. 
Bond Stores, 178 F. 2d 836 (6th Cir, 1949) a broker sought 
the ‘‘reasonable value’’ of his services but proved an ex- 
press oral agreement in which the only mention of com- 
mission was that defendant would ‘‘pay”’ or ‘‘take care of”’ 
plaintiff if the desired transaction was completed. The 
Court said, at 839 (emphasis added) : 


«* . . counsel for appellants rely on both an express 
and an implied contract. In this regard, it is the law 
that where there is an express contract, none can be 
implied; and a suit in quantum meruit on an implied 
contract for service rendered can not be supported by 
proof of an express contract to pay for the services. 
[Citing cases] Tf, therefore, there was an express 
contract between the parties to this case, there could 
be no implied contract, and there could be no quantum 
meruit recovery.”” 
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The plaintiff there lost out on quantum meruit for the 
reasonable value of his services by proving an express 
agreement (that did not mention a specific commission) to 
produce a deal which he did not accomplish. Applied to 
the instant case, the Haber decision points up (a) that a 
brokerage contract may be ‘‘express’’ even though it does 
not state the amount of the commission and (b) that the 
remedies for breach of an express contract and quantum 
meruit are basically inconsistent. 


Similarly, in Bentley v. Edwards, 125 Minn. 179, 146 
N.W. 347 (1914), where a plaintiff was employed to sell an 
entire tract but had sold only part, he was held, under his 
pleading, not entitled to recover for selling part. The 
Court said, at 146 N.W. 350: 


‘Plaintiffs are not seeking to recover on an implied 
promise or quantum meruit. They declare in their 
complaint upon an express contract, and make no 
mention of the reasonable value of any services they 
performed. As a question of pleading, they could not 
recover on a quantum meruit if objection had been 
made seasonably, 1 Dunnel’s Digest, § 1904. And no 
attempt was made to prove the reasonable value of 
plaintiffs’ services.’’ 


And the court said in Phoenix Securities Co. v. Dittmar, 
224 Fed. 892, 895 (9th Cir. 1915): 


“*Tt is true that, where a broker elects to stand on a 
special contract, he cannot recover on a quantum 
meruit.”’ 


Again, in Pettis v. Travers, 81 R.I. 268, 102 A. 2d 451 
(1954) where a plaintiff in an action of assumpsit did not 
allege that defendants promised to pay what his services 
were ‘‘reasonably worth”’ it was held the complaint was one 
: in indebitatus assumpsit rather than on quantum meruit 
and plaintiff was therefore not required to prove the rea- 
sonable value of the services. 
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As a broker who procured the sale of property under a true 
contract and not on quasi-contract Mr. Kahn need not 
prove “reasonable value” 


Since the Kahn authorization was an express contract 
which he performed, his recovery was, and should be, the 
usual and customary commission and he need not prove 
‘reasonable value”? of the services either to him or to the 
seller. Thus, in McManus v. N ewcomb, 61 A. 2d 36 (D.C. 
Mun. App. 1948), where the owner sold realty in violation 
of a written listing exclusive which did not mention com- 
mission this matter was decided, the court saying, at 38 
(emphasis added) : 


“Tt is next contended that the broker failed to prove 
that he sustained any damage in that he offered no 
proof of the reasonable value of his services or of the 
amount of money expended by him in connection there- 
with. However, the broker was not suing for the value 
of his services. He was suing on a contract which gave 
him ‘exclusive rights’ as appellant’s agent. Appellant 
breached her agreement with the broker by placing 
the property for sale in the hands of other agents. 
When sales were effected through such agents, the 
broker with the exclusive agency was entitled to re- 
cover an amount equal to the commissions on the sales. 


* * * * 


“Brror is also assigned in the charge to the jury with 
respect to the measure of damages. The judge charged 
the jury that the damages should not exceed the com- 
mission stipulated in the agreement, such commission 
to be calculated upon the price at which the land was 
sold. It is claimed this was error because the listings 
contained no stipulation or promise to pay @ commis- 
sion. As we have said before, in the absence of an ex- 
press agreement to pay a specified commission there 
was an implied agreement to pay the usual and cus- 
tomary commission.”’ 


Appellant cites Hecht Co. v. Whiteford, 78 U.S. App. D.C. 
134, 137 F. 2d 929 (1943) for the “‘better view’’ that where 
a contract is silent on commission recovery should be based 
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on ‘‘fair and reasonable value’’ of the broker’s services 
(Appellant’s Brief 22, 33, 37). Of course, Whiteford, a 
2 to 1 decision, held only that the broker there was not the 
procuring cause of a lease being taken by a government 
agency. Accordingly, Judge Arnold’s remark that the 
broker had the burden of proving that the commission 
represented the fair and reasonable value of the service 
was not a holding by the Court. Indeed, the opinion 
expressly recognized this to be obiter dictum, saying at 
136, 931: 


‘‘However, in view of the failure of appellee to produce 
substantial evidence that he was the procuring cause 
of the lease, we need not decide whether a fee which 
appears on its face to be unconscionable can neverthe- 
less be upheld as reasonable when it is supported by 
such testimony.’’ 


The portions of the majority opinion from which appellant 
seeks support, being on an undecided point, hardly repre- 


sented a considered choice of one of two views. Moreover, 
in the instant case, as pointed out swpra, there was evidence 
of a tacit agreement to pay the usual and customary com- 


| mission. The more recent District of Columbia cases do 


not treat proof of reasonableness as essential to the broker’s 
recovery of the usual and customary commission. McManus 
| v. Newcomb, 61 A. 2d 36, 38 (D.C. Mun. App. 1948); see 
Wewreb v. Strauss, 80 A. 2d 47, 48 (D.C. Mun. App. 1951). 


It is easy to imagine the reaction of the defendant bank 
had plaintiff sued in quantum meruit and shown that he 
' and his staff had labored constantly for a vast number of 
| hours, had expended large sums and consequently demanded 
| $200,000 as the reasonable value of his services. The 
answer would have been, ‘‘we are liable only for the usual 
and customary commission, regardless of how hard you 
: worked’’. Plaintiff performed a contract which contem- 
: plated the usual and customary commission. It would be 
| unfair to permit him to take advantage of the defendant 
' bank agent’s forgetfulness to claim anything other than 
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what the parties understood when the contract was ex- 
ecutory. The opposite is equally true; defendant cannot 
by his breach force the broker who has substantially per- 
formed to accept a quantum meruit measure for his 
recovery. 


There is no anti-trust prohibition against individual brokers 
charging as a matter of personal choice a usual and cus- 
tomary broker’s commission 


The testimony in this case was that while real estate 
brokers’ commissions were sometimes negotiated on a dif- 
ferent basis (J-A. 208, 224, 225), the ‘ ‘usual and customary”’ 
commission paid in the District of Columbia was 57% of the 
first $50,000 of the gross sales price and 3% of the excess 
over $50,000 (J.A. 61-62; 146; 154-155; 208; 219 ; 220; 223). 
Relying upon United States v. Real Estate Boards, 339 
U.S. 485 (1950), Appellant contends that such a custom 
constitutes a violation of the Sherman Anti-Trust Act 
(Appellant’s Brief 34-36). Of course, this is not so since 
the essence of an illegal restraint is ‘‘an agreement’’, 
whereas in the present case there is no agreement, no code 
of ethics, nor any evidence of consensual action. The 
Supreme Court clearly stated in United States v. Real 
Estate Boards, supra at 489 (emphasis added) : 


‘An agreement, shown either by adherence to a price 
schedule or by proof of consensual action fixing the 


uniform or minimum price, is itself illegal under the 
Sherman Act, no matter what end it was designed to 
serve.’ 


In the present case there was no proof of an ‘‘agreement”’ 
but merely evidence that brokers customarily charged a 
given rate—in other words, that there was a parallel busi- 
ness policy in the absence of a different negotiated com- 
mission with a particular seller. The Supreme Court, sub- 
sequent to the case upon which Appellant relies, made clear 
the point, saying in Theatre Enterprises v. Paramount, 346 
U.S. 537, 540 (1954): 
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“The crucial question is whether respondents’ con- 
duct toward petitioner stemmed from independent de- 
cision or from an agreement, tacit or express, To be 
sure, business behavior is admissible circumstantial 
evidence from which the fact finder may infer agree- 
ment. [Citing cases]. But this Court has never held 
that proof of parallel business behavior conclusively 
establishes agreement or, phrased differently, that such 
behavior itself constitutes a Sherman Act offense.’’ 


CONCLUSION 


The record clearly shows that the only objection made 
to the court’s charge relative to procuring cause was upon 
the immaterial point of priority and hence was not prejudi- 
cial. A party cannot on appeal make some other objection 
and seek reversal on the new theory. There was ample 
proof of an express contract with an understood but un- 
stated agreement for payment of the ‘‘usual and cus- 
tomary’ commission. No question of any agreement as to 
rates is involved. Accordingly, the judgment below should 
be affirmed. 


Respectfully submitted, 


Frank F. Roperson 
James A. BELson 
Attorneys for Appellee 
800 Colorado Building 
Washington 5, D. C. 


Hocan & Hartson, 
Of Counsel 
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IN THE 


United States Court of Appeals 


For rae Disrricr or Couumsi1a Croorr 


No. 16,567 


: Nationat Savines & Trust Company, As Successor Trustee 
for the Alonzo O. Bliss Properties, Appellant 


v. 
B. Feanxumy Kaun, Appellee 


Appeal from the United States District Court for the 
District of Columbia 


APPELLANT'S REPLY BRIEF 


In order fully to understand what appellee seeks to over- 
come in his brief, it is necessary to restate the two principal 
|issues raised by this appeal, namely, whether (a) the jury 
was improperly instructed as to the elements going to 
‘make up ‘‘procuring cause”, and (b) whether appellee, 
‘having failed to establish either an express or an implied 
in fact agreement between appellant and appellee calling 
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for the payment to appellee of a usual and customary com- 
mission, can be allowed to recover such a commission. 
Appellant does not attack the sufficiency of the evidence 
to support the verdict as to procuring cause, or the suff- 
ciency of the evidence to establish the existence of a usual 
and customary commission, but rather attacks the legal tests 
laid down by the trial court upon which the jury’s deter- 
mination was allowed and made. 


Appellee, recognizing that there was error below, defends 
against this appeal upon the following grounds: (1) that 
appellant’s counsel shifted his position in the course of 
the trial (Br. pp. 2-4); (2) that if the trial judge com- 
mitted error, it was harmless error (Br. pp. 21-22); (3) 
that appellant’s objection to the court’s charge was limited 
to an immaterial point (Br. p. 15) ; and (4) that appellant’s 
counsel failed adequately to have an issue framed (Br. 
p. 11). 


With regard to the issue of error in the court’s charge 
as to procuring cause, there exists a wide divergence be- 
tween appellant and appellee as to whether or not there 
was substantial evidence that appellee was not the pro- 
curing cause of the sale, the affirmative and negative, re- 
spectively, of this predicate bringing appellant to one 
conclusion and appellee to another, appellant maintaining 
that under proper instructions the jury might reasonably 
have answered this question in appellant’s favor. 


The evidence itself bears out appellant. Just to mention 
a few of the relevant facts, there was evidence before the 
jury that the property in question was known to the pur- 
chaser (the Brotherhood) before appellee contacted it 
(JA 214, 227-8) ; that an official of the Brotherhood had seen 
the property earlier (JA 227-8); that another official had 
asked his brother to check upon information regarding this 
site (JA 172-174); that many Washington real estate 
brokers had called the attention of the Brotherhood to 
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i this property long before the appellee intervened (JA 230-3, 
238). The result of such evidence was, as appellant’s 
counsel argued to the jury, that there was a combination 
‘of factors over a period of months which inspired the 
‘Brotherhood’s interest in the property, of which appellee’s 
brochure was only a contributing one. In addition, whether 
one calls it ‘‘negotiation’’ or some other term, the evidence 
was undisputed that representatives of the Brotherhood, 
‘understanding that the price for the property was about 
: $30 a square foot, received directly from appellant’s agent, 
Mr. Shea, a quotation of $33 per square foot as the pur- 
‘chase price, and this figure was acceptable to it (JA 
244, 9-10). 


Price and location are not the only subjects of negotia- 
tion. The many terms of a sales contract must be agreed 
upon; for example, in this case, the Brotherhood refused 
ito buy the property subject to an oil company’s lease, as 
\the agreement was first drafted by the appellant, and, 
jinstead, required a provision to be inserted in the sales 
icontract that the property be sold free of the lease (JA 
272). A real estate broker in order to ‘‘earn’’ high 
commissions such as the one in this case, must be some- 
ithing more than a ‘‘finder’”’ in the “‘procuring’’ of a pur- 
chaser, for a prospective purchaser, while interested in 
:a piece of property and willing to pay the price called for 
‘by the seller, may be unwilling to accept the seller’s terms 
of the sale.* 


| There was no shifting of the position of appellant’s 
counsel from his initial stand at pretrial that the seller 
‘and the buyer, and not the brokers, brought about the sale, 
when in his opening statement to the jury he stated that 
the sale was made by the owner directly with the buyer, 
nor in his final argument to the jury when he stated that 
ithe appellant had no burden of proof to show that it was 


180e Hecht Co. v. Whiteford (C_AD.C. 1943) 78 U.S. App. D.C. 134, 
137 F. 24 929, cert. den, 320 U.S. 795, 88 L. ed. 479, rehearing denied 320 
US. 816, 88 L. ed. 493. 
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the procuring cause.” All of these remarks have an entirely 
consistent theme running through them, namely, that the 
appellee was not the procuring cause of the sale but, 
instead, that the seller and the buyer worked the sale out 
between themselves, the buyer’s knowledge of and interest 
in the property having antedated the first contact of the 
appellee. This was so despite the fact that appellee con- 
tacted the Brotherhood before the Brotherhood and appel- 
lant had contact with one another. And, because there 
was substantial evidence that the sale was developed be- 
tween the parties themselves, and may not have been 
attributable to the appellee, the charge to the jury, as to 
procuring cause, became highly prejudicial, and not merely 
harmless, error. 


The record does not disclose the trial judge’s statement 
when he informed counsel that he would deny all requests 
of both sides for instructions to the jury and would charge 
the jury in his own language, because the colloquy in which 


the trial judge so ruled occurred in chambers. The record 
does disclose, however, by reference to that fact by appel- 
lant’s counsel, that in connection with the denial of all the 
requests for instructions, the trial judge allowed the parties 
reciprocal exceptions, meaning that each party would have 
exceptions to the denials of the party’s instructions and 
exceptions to anything which the court might say in adopt- 
ing in his charge the language contained in an opponent’s 
instructions. This is made abundantly clear at page 1455 
of the reporter’s transcript by the following comment: 


‘Mr, Witson: May it please the Court, first, I repeat 
the privilege which you have given us of having recip- 
rocal exceptions to all of the prayers, and to the denial 
of our prayers and to the granting in part or indirectly 
or in substance of the other prayers.”’ 


2 The quotation, appearing at the top of page 4 of appellce’s brief, of other 
remarks of appellant’s counsel to the jury, is along the same line. 
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The error complained of by appellant with respect to 

i the court’s charge is a composite of three propositions, 
! the second and third of which fiow from the first one. The 
| court’s basic error was in telling the jury that, in order 
to cut off the claim of the brokers, negotiations had to be 
entered into between the Union and the Bank prior to the 

_ time that the broker contacted the purchaser.* Having this 
misconception indelibly fixed in his mind, the trial judge 
compounded the error by expressing two other related con- 
cepts to the jury, one being that it would aid in the sus- 
taining of the appellee’s position if the jury believed from 

. @ preponderance of the evidence that appellee ‘‘was the 
| procuring cause of the negotiations between the defendant 
Trust Company and the Union’’; and the other being, in 

: effect, that the burden of proof was on appellant to satisfy 
the jury ‘‘from the preponderance of the evidence that the 

' Union was first attracted to the property as a probable 
: purchaser by its own efforts or the efforts of the Trust 
| Company itself,’? and that the Brotherhood bought the 


: property as a result of negotiations ‘‘which were pending 
when the broker contacted the Brotherhood’’. 


The suggestion that appellant’s exception taken below 
was confined to ‘‘the priority point’? (Br. p. 15) is devoid 
of merit.‘ The simple answer to this is that the three 

‘mistakes are all intertwined and all have their source in 
the ‘‘priority’’ error. Counsel cannot be expected to quote 
back to the trial judge hundreds of words uttered by the 
judge in a charge concerning which he gave counsel no 

' foreknowledge since he denied all prayers of all parties. 


A second answer to that contention is that the criticized 
: charge is in conflict with appellant’s Request for Instruc- 
tions No. 6 (see JA 326-327). 


3This is what appellee calls ‘‘the priority point’? in his brief. (See, 
eg., p. 15.) 

4 Even if this were so, it is enough to cause a reversal of the case because 
of the seriousness of that error, as hereinafter shown. 
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Appellee next argues that the error was ‘‘harmless’’, 
because there was no substantial evidence to the contrary 
of appellee being ‘‘the procuring cause’’ of the sale (Br. 
pp. 1422). We have shown above and in our main brief 
(pp. 5-6, 7-10, 25-26) that there was substantial evidence; 
and, upon the converse of appellee’s own hypothesis, the 
error would then be more than ‘‘harmless”’. The manner 
in which appellee’s counsel concurred in appellant’s objec- 
tion hardly reflects a feeling on the former’s part that the 
error was regarded as harmless (JA 321-323). His after- 
thought, in order to patch up the record as it would be seen 
in this Court (JA 324), cannot be taken as other than the 
self-servingly exculpatory excuse of a seasoned trial lawyer 
who is attempting to erase remarks that he wished he had 
not made. 


And, as appellant pointed out in its main brief, since 
there was no evidence of a contact or of negotiations be- 
tween the seller and the buyer before the broker contacted 
the buyer, the ‘‘priority’’ charge was tantamount to a 
directed verdict for the appellee. In other words, when the 
jury was told that appellant could not win unless it had 
the prior contact with the Brotherhood, and as there was 
no evidence of such prior contact, appellee was guaranteed 
a verdict. 


The second section of appellee’s brief concerning the 
amount of recovery (pp. 22-31) is epitomized in his Sum- 
mary of Argument under paragraph numbered 2 (pp. 12-14) 
and is high-lighted by his allegation that appellant’s counsel 
failed to have an issue framed on this subject (p. 11)5 


Appellee in essence claims that there was ‘Can implied 
in fact term of an express contract’’ (pp. 25, 31), whereby 
appellant and appellee agreed that appellee would be paid 


5 Ag one looks back over appellee’s brief, it seems to be based upon the 
proposition that appellant’s counsel frequently overlooked errors of the trial 
judge, but when counsel was alert, these errors suddenly became harmless. 
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‘‘the usual and customary commission’’ existing in the 
District of Columbia. From this premise, which is the 
antithesis of the uncontradicted testimony of appellee, 
appellee raises an ‘‘express’’ contract between the parties, 
and then reasons that appellee must be allowed to garner 
the usual and customary commission (appellee’s brief, 
pp. 25-27). 


The speciousness of appellee’s argument and reasoning 
both in fact and in law is readily apparent. The testimony 
of appellee describing appellant’s rejection of any pay- 
ment of a usual and customary commission is fully set 
forth on pages 11-12 and 29-30 of appellant’s main brief 
and will not be repeated here. It should be noted, however, 
that appellant relies upon and quotes the actual language 
used by the parties as testified to by appellee himself, 
whereas appellee resorts to unsupported conclusions and 
surmise. And, as pointed out at page 13 of appellant’s 
brief, because of appellant’s rejection of such a commis- 


sion, no actual agreement to that effect can be implied as 
a matter of fact. 


Moreover, there is no such thing as ‘‘an implied in fact 
term of an express agreement’’, for, as this Court has 
repeatedly pointed out, a contract is express when the 
essential terms of the agreement have been expressed in 
words, and is implied in fact when there was an actual 
agreement and meeting of the minds, but the terms were 
not expressed in words. Roebling v. Dillon (C.A.D.C. 1961) 
109 U.S. App. D.C. 402, 288 F. 2d 386, cert. den. 366 U.S. 
918, 6 L. ed. 2d 241; Roebling v. Anderson (C.A.D.C. 1958) 
103 U.S. App. D.C. 237, 257 F. 2d 615. Thus, by definition 
an express contract cannot be implied in fact nor can there 
be such a creature as ‘‘an implied in fact term of an express 
contract’’. Appellee has apparently confused oral and 
written contracts with express and implied in fact contracts. 
(See, e.g., appellee’s brief pp. 24-25.) 
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Appellee’s reliance upon Haber v. Bond Stores (6 Cir. 
1949) 178 F. 2d 836 (appellee’s brief, p. 26) is completely 
misplaced. In the Bond case, Irving and David Haber, 
real estate agents, claimed that they were employed to find 
a store location for Bond; that they found various suitable 
locations; that accordingly they were entitled to the rea- 
sonable value of their services; and that such value was 
the ‘‘customary and usual’? real estate commission (178 
F, 2d at 837). Bond denied Haber’s contentions and 
claimed that there was an express contract between them 
whereby Haber would be paid a commission only if the 
location was accepted as ‘‘right’’ by it (178 F. 2d 837, 
840), and that no such acceptance was ever given. 


The Court of Appeals affirmed the judgment of the trial 
court in favor of Bond Stores, holding: 


‘‘Kyom the foregoing, it is clear that according to 
Haber’s own testimony, there was an express contract 
between the parties; that according to the terms of 
this contract, it was agreed that Bond Stores would pay 


the Habers commissions on any deals securing sites for 
them where the locations were right, the propositions 
were right, and where the Habers delivered the ‘right 
deals,’ if Bond Stores took them. Appelizuts did not 
deliver to Bond any deal where the proposition was 
right, or which Bond accepted. This testimony of 
appellant Haber removed from the case all right to 
recover on implied contract in quantum meruit for 
the value of the services rendered, and disposes of all 
contentions of appellants that they were entitled to be 
remunerated for their efforts in finding a site, even 
though unsuccessful, 


“cee @ 


“The trial court, in giving every consideration to 
appellants, allowed the case to go to the jury. Under 
the proofs, however, appellee company was entitled 
to a directed verdict on its motion made at the con- 
clusion of the proofs, and, accordingly it becomes 
unnecessary to consider appellants’ claims as to errors 
in the trial court’s charge and special instructions to 
the jury.”” (Emphasis supplied) Haber v. Bond 
Stores, supra, 178 F. 2d at 840, 841. 
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As can be seen from the above, the Bond case had nothing 
whatsoever to do with the establishment of the amount 
of brokerage commissions where none was expressly agreed 
to, as appellee implies, for in the Bond case there was an 
express agreement between the parties that a commission 
would be paid if certain conditions were met—here there 
is no such agreement either express or implied in fact. 
Indeed, under the authority of the Bond case, appellant’s 
motions for directed verdicts (JA 207, 300) should have 
been granted, for in that case there was a variance between 
the pleadings and proof while here there also was a fatal 
variance. The distinction is merely that in the Bond case, 
the broker claimed there to have been no agreement, yet 
an express contract precluding recovery was proved—here 
the broker claimed there was an actual agreement for the 
payment of a specific sum, yet no such agreement was 
proved. 


Appellant, of course, concedes that where there is an 
express agreement to pay a commission only upon the 
happening of specified events, a broker cannot, upon proof 
of partial or limited performance, recover the value of 
his time spent. See, e.g., Haber v. Bond Stores, supra; 
Bentley v. Edwards (1914) 125 Minn. 179, 146 N.W. 347; 
Phoenix Securities Co. v. Dittmar (9 Cir. 1915) 224 Fed. 
892. This is the effect of the cases cited in appellee’s brief 
(pp. 26-27). 


Similarly, appellant agrees that recovery under an ex- 
press agreement or an implied in fact agreement is incon- 
sistent with recovery under one implied in law (quasi- 
contract) (appellee’s brief, pp. 25-29). Indeed, that is 
appellant’s contention. Here, there is admittedly no 
express agreement to pay a usual and customary com- 
mission and there is no factual basis which reveals that 
the parties so understood but merely failed to express it 
(implied in fact contract). Accordingly, appellee’s re- 
covery, if one is to be allowed, must be upon a quasi- 
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' contract (implied in law contract), and the test of recovery 
there is fair and reasonable value (see appellant’s brief 
pp. 31-32). 


Appellee’s suggestion that appellant did not frame the 
_ issue as to the theory of recovery is little more than wishful 

thinking. From the very inception of this suit appellant 
has consistently maintained there was never any actual 
' agreement between the parties whereby appellant would 
' pay appellee a usual and customary commission.® At trial, 
appellant’s counsel clearly informed the trial judge that 
there was no factual basis for an implied or express con- 
tract such as that alleged by appellee (JA 112-113, 115), 
and recovery must be limited to fair and reasonable value 
(JA 115). The trial court rejected this position as a 
matter of law, basing its ruling upon the McManus and 
Weinreb cases (JA 117).7 Appellant’s counsel duly ob- 
jected (JA 116, 118). 


Moreover, appropriate exceptions were allowed to the 


error of the trial judge in instructing the jury that a seller 
who employs a broker impliedly agrees to pay him the 
usual and customary commission (see p. 4, infra). This 
was the effect of the court’s charge as seen on page 315 
of the Joint Appendix, which, in turn, was an adapta- 
tion of appellee’s requested instruction No. 4 (JA 325). 
Further, appellant’s Request for Instructions No. 4 (JA 
325), relating to the same subject, was denied by the 
court. 


6 See, c.g., appellant’s Answer (JA 9-10), appellant’s pre-trial statement 
(JA 17), and the various colloquies at the Bench during trial (JA 83, 
112-118). 


7It should be noted in passing that Heslop v. Dieudonne (1956) 209 Md. 
201, 207, 120 A. 2d 669, 672, did not rest upon any common law doctrine 
as implied by appellee’s brief (p. 25), but was based upon an express 
statute of Maryland providing that in absence of a stated commission the 
customary commission in the county is to be applied. Md. Code 1951, Art. 2, 
Sec. 17 (quoted in Heslop v. Dieudonne, supra, at 209 Md. 206, 120 A. 2a 671). 
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Thus, appellant not only preserved this point expressly 
(JA 116-117) but also had the benefit of exceptions when- 
ever the judge adopted ‘‘in part or indirectly or in sub- 
stance’? any of appellee’s requests for instructions (Tr. 
1455 and p. 4, infra), and exceptions to the denial of its own 
prayer upon this subject. 


In light of appellee’s own description of his dealings 
with appellant’s agent, it would have been pointless for 
appellant’s counsel to have asked the trial judge to submit 
to the jury the question as to whether the parties intended 
to agree upon the payment of a usual and customary 
broker’s commission. Since there was a complete failure 
of proof upon this point, the jury would have been invited 
to infer a result without any basis for doing so. To the 
contrary, the trial court should have granted appellant’s 
motions for a directed verdict. 


Respectfully submitted, 
Joun J. WILSON 
Wau EK, Rottow 
Address: 


815 - 15th Street, N. W. 
Washington 5, D. C. 


Attorneys for Appellant 
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